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IN THE DISTRICT COURT OF OHIO— THIRD DISTRICT. 
WYANDOT COUNTY, OCTOBER TERM, 1852. 


MR, JUSTICE CORWIN, PRESIDING. 


James Grirriro AND Oruers v. Tort Commissioners oF CRAWFORD 
County AND THE Ouro AND Inprana RartRoap ComMPANy. 


[REPORTED BY MR. JUSTICE CORWIN.] 


CHANCERY—MULTIFARIOUSNESS—INJOINING PUBLIC OFFICERS——-ILLEGAL TAX- 
ING——SUBSCRIPTIONS TO RAILROAD COMPANIES——-CONSTRUCTION OF LOCAL 
LAWS RELATING TO CRAWFORD COUNTY. 


All the citizens of a town or county, upon whom an illegal tax is about to be levied, have 
a common interest to avoid the tax, and any one or more of them may sue in chancery 
on behalf of himself or themselves and the other inhabitants of such town or county. 
Such a suit is not open to the objection of multifariousness. 

The jurisdiction of a court of chancery to interfere by injunction, when public officers are 
proceeding illegally, or improperly under a claim of right, to do an act to the injury of the 
rights of others, is well established. 

By 44 Local Laws 192, 46 Local Laws 262, 47 Local Laws 297, 48 Local Laws 277, the 
Commissioners of Crawford county are authorized and required to change the subscrip- 
tion directed by a vote of the people of the county to be made to the Ohio and Pennsyl- 
vania Railroad, and to subscribe to the capital stock of any company incorporated to 
‘construct a railroad passing through the town of Bucyrus. The change made to the Ohio 
and Indiana Railroad, after a vote of the county to subscribe to the Ohio and Pennsyl- 
vania Railroad, was according to law. The court, therefore, refused to injoin the issuing 
of bonds by the County Commissioners, in compliance with the terms of the subscription, 
or to restrain the levying of a tax to pay the debt thus contracted. 

The case of Armstrong v. The Commissioners of Athens county, 10 Ohio R. 235, as to 
multifariousness, disapproved and distinguished. 


Corwin, J. This case 4s reserved from the county of Crawford 
for decision here. 
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The complainants, eleven in number, on November 9, 1850, filed 
their bill in the Court of Common Pleas of Crawford county, show- 
ing, among other things, that they are citizens and resident tax 
payers of said county, owning, respectively, several tracts of real 
estate situate in said county, and several amounts of personalty 
therein, subject to taxation. That, at the October election, 1848, a 
majority of the citizens of said county, on a proposition submitted 
to them for that purpose, by their votes, authorized the Commis- 
sioners of said county to subscribe the sum of $100,000 to the cap- 
ital stock of the Ohio and Pennsylvania Railroad Company, but 
that no subscription had been made under such authority. That 
said County Commissioners have subscribed $100,000 to the capital 
stock of the Ohio and Indiana Railroad Company, and have issued 
bonds for the payment of $10,000 of said subscription, and de- 
livered them to said Railroad Company, payable in fifteen years, 
with interest, at the rate of six per centum per annum. That the 
Directors of said Company are about to negotiate said bonds, to 
raise money to build the road, and that said Commissioners were to 
meet on the 23d November, 1850, for the purpose of issuing bonds 
to secure the payment of the balance of the stock so subscribed. 
That said subscription was an unconstitutional and otherwise 
invalid act. 

The bill prays the allowance of an injunction to restrain the 
issuing of any more bonds upon said subscription, and the negoti- 
ation and sale of those already issued, and the levying and collec- 
tion of any tax for the payment of principal or interest on account 
of said bonds. A provisional injunction, as prayed, was allowed 
by the President Judge of said court. 

The answer of the Railroad Company, protesting that said bill 
is multifarious, and its matter not a subject of equity jurisdiction, 
admits the subscription of stock and the issuing of bonds, as 
charged, and claims that said subscription was authorized and 
required by the act of the General Assembly of Ohio, passed. 
March 23, 1850, entitled ‘‘an act to authorize the Commissioners 
of Crawford county to subscribe stock in railroad companies.” 

After a series of intermediate proceedings, which it is not neces- 
sary here to notice, at the March term of said Court of Common 
Pleas, 1852, a decree was rendered dissolving said injunction and 
dismissing the bill; from which decree an appeal to this Court has 
been perfected, and it is now submitted for our consideration. 

It is objected to the exercise of chancery jurisdiction in this case, 

First—That the bill is multifarious; and the case of Armstrong 
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». The Treasurer of Athens county, 10 Ohio R. 235, is cited in 
support of this position. While we respect the decisions of that 
court, and feel bound to adopt them as our rule of decision, until 
they are overruled, yet it may be remarked that this point was not 
made in the pleadings nor argued by counsel in that case, and the 
rule there laid down is in direct conflict with all the other authori- 
ties upon the subject, and with the well established practice of our 
own courts in analogous cases. It is a most common and familiar 
practice for several creditors, having entirely separate and distinct 
claims, of whatever variety of character and amount those claims 
may be, to join in one proceeding to reach the effects of their com- 
mon debtor; and we think it would be difficult to suggest any good 
reason, founded in principle or sound policy, why the holders of 
realty in Athens county derived from a.common source, and 
claimed to be subject to a common exemption from taxation, as one 
of the incidents of title by which each tract is held, should not be 
permitted to join in one proceeding to test that single question, but 
should be driven to a multiplicity of actions to accomplish that one 
purpose. Considering the rule, however, to be settled by that case, 
we think the present case is clearly distinguishable from that, in this: 
that in the Athens county case, the tax had been levied, and the 
bill sought merely to injoin its collection from either of the com- 
plainants; and although the court might say in such a case, that 
each party could have his remedy in trespass or otherwise for the 
collection from him of an illegal tax, that neither of the parties 
had any interest in the question of the collection of the tax from 
the other; yet the levying a tax upon a county affects the whole 
county alike; it is a question of common interest and concern, 
affecting alike all the subjects of taxation in the county, although 
the holders of them may not have a joint or exactly equal interest 
therein. Ifthe doctrine contended for by defendants’ counsel be true, 
then it would be incompetent for all the inhabitants of a county to 
unite in one proceeding to restrain their own Commissioners from 
levying an illegal or unjust tax upon them. We are satisfied to 
say that all of the citizens of a town or county, upon whom a tax 
is about to be levied, have a common interest to avoid the tax, and 
any one or more of them may sue, in chancery, on behalf of him- 
self or themselves, and the other inhabitants of such town or county. 
This bill is not liable to the objection of multifariousness.* 





* Story’s Equity Pleadings, sec. 1b, 113, 114 and 121; Mitford’s Pleadings, 408 ; Cooper 
v. Alden, Corning v. Lawrence, 6 Johnson's Chancery R.; Fellows v. Fellows, 4 Cowen's 
R. 682; Attorney General v. Heclis, 2 Simmons & Stewart. 
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But it is also contended by defendants, 

Second—That the bill does not present a case for equity jurisdic- 
tion. We consider, however, that the jurisdiction of a court of 
chancery to interfere, by injunction, when public officers are pro- 
ceeding illegally, or improperly under a claim of right, to do any 
act to the injury of the rights of others, is established by numerous 
well adjudged cases.° 

And this brings us to the consideration of the question whether 
this subscription of stock by the Commissioners of Crawford county 
has been made in pursuance of law, or whether it is an assumption 
of authority on their part, the exercise of which it is our duty to 
restrain. 

On the 26th of February, 1846, the legislature passed an “ act 
to authorize the Commissioners of Knox and other counties to take 
stock in a railroad.” By the terms of this act the county of Craw- 
ford, among others, was authorized to become a subscriber to an 
amount not exceeding $100,000, to the capital stock of any com- 
pany theretofore, or which might thereafter be incorporated, to con- 
struct any railroad which, of itself, or in conjunction with other 
companies, might open a direct communication through the county, 
and to or near its county-seat. But before the Commissioners 
could subscribe the stock, the question of subscription was to be 
referred to the qualified voters of the county at the annual spring or 
fall election, and receive the consent of a majority thereto. Local 
Laws, vol. xliv, page 192, 

On the 24th of February, 1848, the ‘‘ act to incorporate the Ohio 
and Pennsylvania Railroad Company” was passed, with power to 
construct a railroad from the town of Mansfield, in Richland county, 
eastwardly, by the way of the towns of Wooster, Massillon and 
Canton, to some point in the eastern boundary line of Ohio, within 
the county of Columbiana, thence to the city of Pittsburg; and 
from said town of Mansfield, westwardly, by the way of Bucyrus, 
in Crawford county, until it intersects the west line of the state of 
Ohio, at such point as may be determined by said company to be 
most eligible. The general railroad law of 1848 is made a part of 
this charter. Local Laws, vol. xlvi, page 262. 





>’ Mohawk and Hudson River Railroad v. Archer, 6 Paige, 88; Oakley v. Trustees of- 
Williamsburg, 1 Paige, 264; Gardner v. Trustees of Newberg, 2 Johnson’s Chancery R. 
162; Belknap v. Belknap, 1 Johnson’s Chancery R. 463; Cooper et al v. Alden; Bona- 
parte v. Camden and Amboy Railroad Company, Baldwin's Circuit Court R. 205; Cor- 
ning v. Lawrence, 6 Johnson's Chancery R. 440; Livingston v. Livingston, 1 Johnson's 
Chancery R. 497; Shand v. Aberdeen Canal Company, 2 Dow, 519; Bradley v. Comas, 
2 Humphrey R. 428. 














PN ER SAIN Hectnes eosin, Su ag eae RET , 

















ba 











Grifith v. The Commissioners of Crawford County. 101 


On the 20th of March, 1850, “the act to incorporate the Ohio 
and Indiana Railroad Company ” was passed, with capital stock to 
the amount of $2,000,000, and authority to construct a railroad, 
commencing at a suitable point to be selected by said company on 
the Cleveland, Columbus and Cincinnati Railroad, near Sultzer’s 
tavern, in the county of Richland; thence to Bucyrus, in the 
county of Crawford ; thence to Upper Sandusky, in the county of 
Wyandot; and thence, on such route as the Directors of said Com- 
pany, or a majority of them, may select, to the western line of the 
state of Ohio, and thence to Fort Wayne, in the state of Indiana. 

The fourth section of this act provides “ that the County Com- 
missioners of any county through which said railroad may be 
located, by and with the consent of a majority of the legal voters of 
such county, . . . be, and they are hereby authorized and 
required to subscribe, in the name and for the benefit of such 
county, to the capital stock of said company any sum not exceed- 
ing $100,000,” ete. Local Laws, vol. xlvii, page 297. This ~aar- 
ter is also subjected to the restrictions of the general railroad act of 
February 11, 1848. Curwen’s Statutes, chap. 817. 

On the 23d of March, 1850, ‘‘an act to authorize the Commis- 
sioners of Crawford county to subscribe stock in railroad com- 
panies ” was passed and took effect. The first section directs ‘‘ that 
the Commissioners of Crawford county be, and they are hereby 
authorized and required to change the subscription heretofore 
authorized by a vote of the people of the county to be made to 
the Ohio and Pennsylvania Railroad, and to subscribe to the capital 
stock of any company or companies which is now or may hereafter 
be incorporated to construct a railroad commencing or terminating 
at any point in, or passing through, or adjoining the town of Bucy- 
rus, the county-seat of said county, the sum of $100,000.” Local 
Laws, vol. xlviii, page 277. 

‘*¢ An act regulating the mode of proceeding where County Com- 
missioners may be authorized by law to subscribe to the capital 
stock of railroads, turnpike roads, or other incorporated companies 
of this state,” was passed and took effect February 28, 1846. Gen- 
eral Laws, vol. xliv, page 82. Curwen’s Statutes, chap. 694. 

The first section of this law enacts, ‘ that whenever the Com- 
missioners of any county in this state shall, hereafter, be authorized 
to subscribe to the capital stock of any railroad, . . . it shall 
be the duty of said County Commissioners to give at least twenty 
days’ notice, in one or more newspapers printed and of general 
circulation in the county authorized to make such subscription, to 
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the qualified voters of said county, to vote at the next annual elec- 
tion to be held in the several townships, . . . for or against 
the subscription, as aforesaid, and if a majority of the electors 
aforesaid, voting at said election, for or against a subscription as 
aforesaid, shall be in favor of the same, such authorized subscrip- 
tion may be made, but not otherwise.” 

The ‘‘act regulating railroad companies,” above referred to, 
(General Laws, vol. xlvi, page 40,) prescribes the manner of organ- 
izing, and becoming ready to transact business. 

Five of the corporators named are authorized to open books for 
subscriptions to the capital stock of the company, by giving notice, 
and as soon as $50,000, or ten per cent. on the capital stock is sub- 
scribed, they may give notice for a meeting of the stockholders to 
choose Directors, a majority of whom, after being chosen, form a 
quorum for doing business, to make by-laws, etc. They may elect 
a President, Secretary, and Treasurer, and after taking an oath to 
faithfully discharge their duties, they become an organized Com- 
pany, and may proceed to survey, locate and construct such road as 
their charter authorizes to be made. 

The question whether the power conferred by these several acts 
might be exercised consistently with the provisions of the late con- 
stitution of Ohio, is considered as settled by the Clinton county 
case, decided at the recent term of the Supreme Court, and is not 
now urged by counsel. But it is claimed that the act of February 
28, 1846, above referred to, is in no sense repealed by the act of 
March 23, 1850, but that the powers conferred by that last named 
act must be executed in conformity with the provisions of the act 
of February 28, 1846; that both statutes must be taken together, 
and considered as in part materia, and that no subscription could 
be made under the act of March 23, 1850, unless such subscription 
was first authorized by a vote of the people had according to the 
provisions of said act of February 28, 1846. This proposition has 
been argued by counsel at great length, and with consummate 
ability, and after giving to it that consideration which the impor- 
tance of the question and of the interests involved require, so far 
as our opportunities have allowed, we have brought our minds to 
the conclusion that the act of March 23, 1850, does not necessarily 
repeal, and has no necessary connection with the act of February, 
1846; the object and effect of which is merely to prescribe the 
terms and restrictions upon which subsequent delegations of author- 
ity to make county subscriptions to railroad and other companies 
should be exercised. The act of March 23, 1846, does not profess 
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to confer an original power or authority to make a subscription ; 
it simply recognizes an existing authority, in the Commissioners 
of Crawford county, to make a subscription of $100,000 to the 
Ohio and Pennsylvania Railroad, and authorizes its change to a 
subscription of stock in the Ohio and Indiana Railroad Company. 
It must be conceded, that in the absence of the provisions of the 
act of February, 1846, or upon its express or virtual repeal, it is 
competent for the legislature to confer upon the Commissioners 
directly, and without any vote of the people, authority to make this 
subscription; but they have not done so. The legislature, acting 
upon the fact, that at the October election, 1848, in pursuance of 
the act of February 24, 1848, to incorporate the Ohio and Pennsyl- 
vania Railroad Company, and also in conformity with the pro- 
visions of the act of February, 1846, the people of Crawford county 
had authorized their Commissioners to subscribe $100,000 on their 
behalf to a railroad, and that the authority thus conferred had not 
been exercised, but still existed, simply changes the direction in 
which the authority thus conferred shall be exercised. The act of 
March 23, 1846, does not create an authority to make a subscrip- 
tion of stock, but expressly recognizing the existence of that author- 
ity, authorizes and requires a change of the subscription upon the 
terms and conditions specified in the act. ‘che power conferred by 
the act of March 23, 1850, has been exercised ; the subscription of 
railroad stock heretofore authorized by a law and by a vote of the 
people of Crawford county, has been ‘‘changed” to an investment 
in the stock of the Ohio and Indiana Railroad Company; the lia- 
bility of the county to pay the $100,000 of stock so subscribed has 
thus been already created ; $10,000 of the bonds of the county by 
which such liability is evidenced, have been issued; and as these 
bonds create merely a formal obligation to pay a liability shown to 
exist, we see no reason to restrain the Commissioners of the county 
from issuing a sufficient number and amount of such bonds to cover 
the liability created by the change of subscription. 

The injunction heretofore granted to this case is therefore dis- 
‘solved, and the bill dismissed at the costs of complainants. 


Messrs. C. K. Watson & O. Bowen, for complainants. 
Mr. HZ. Stanberry, for defendants. 
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THE METHODIST CHURCH CASE. 


In the ninth volume of this Journal, page 162, is given the 
judgment of Mr. Justice Nexson, of the Supreme Court of the 
United States, sitting as Circuit Judge for the Southern District of 
New York, in which it was held that by the constitution of the 
Methodist Episcopal Church, the General conference had power to 
make such a division of the church as was made by them in 1844; 
that that division was made by the church; and that the Book Con- 
cern, being a charity instituted for the benefit of the traveling, super- 
numerary and worn-out preachers, their widows and orphans, in 
connection with the Methodist Episcopal Church, the division of 
that church into two separate organizations could not in any way 
impair the rights of the beneficiaries of that fund. The same ques- 
tion came before the Circuit Court of the United States for the Dis- 
trict of Ohio, and was argued at an adjourned term of that Court, 
commencing on the 23d of June, 1852, before Mr. Justice Leavrrr, 
of the District Court. Mr. Justice McLean, being a member 
of the Church North, declined taking part in the decision. The 
case was held under advisement, and at the October term, 1852, the 
opinion was delivered. It is not our purpose to state it at great 
length—that, indeed, our limits forbid—but to give as briefly as 
possible the substance of the judgment, which occupies a space 
equal to more than forty pages of this Journal. 

The property directly involved in this suit was the Methodist 
Book Concern at Cincinnati, consisting of houses, lots, machinery, 
printing-presses, books, paper, debts, cash, and other effects, 
amounting to about the sum of $200,000. Previous to the year 
1796, the profits arising from the sales of books were applied ex- 
clusively to pious and charitable objects, but principally to the sup- 
port of traveling preachers and their families, The conference of 
that year determined that those profits should be applied wholly to 
the relief of traveling preachers, including such as were superannu- 
ated, and the widows and orphans of those who were deceased. 
From that period, this fund has been regarded as pledged to this 
charitable use; and by the sixth restrictive article of the constitu- 
tion of 1808, it is placed out of the power of the General confer- 
ence to divert this fund to any other purpose, except by ‘‘the con- 
current recommendation of three-fourths of all the members of the 
several annual conferences, who shall be present and vote on such 
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recommendation,” and the approving vote of two-thirds of the suc- 
ceeding General conference. By the Discipline of the church, the 
annual conferences are the distributers of this fund to those enti- 
tled to its benefit. They report to the General conference the 
names and number of persons who are entitled as beneficiaries to 
receive it, and the sum to be paid to each, and the amount is then 
apportioned to the several annual conferences, and paid to them for 
distribution. But this fund is only to be used to make up deficien- 
cies in the amounts requisite for the support of its beneficiaries. All 
are not entitled, as a matter of course, to share its benefits; but 
such only as are deficient, from the failure of the quarterly and 
annual conferences to raise the requisite sums, by collections and 
contributions, for their support. 

The first, and the material inquiry in both the cases alluded to, 
was as to the powers of the General conference. Previous to the 
year 1808, the supreme power of the church was vested in the 
whole body of the traveling ministers belonging to the connection. 
The General conference was composed of these ministers, not in the 
character of delegates, but each one in his primary capacity, and as 
a depositary of a portion of the sovereign power. The General 
conference of 1808 adopted a constitution providing in future for 
a delegated or representative General conference. The extent of 
the powers of that body is, therefore, to be sought in that instru- 
ment. 

The first article provides that the General conference shall be 
composed of one member for every five members of each annual 
conference, to be appointed by seniority or choice, at the discretion 
of such annual conference; yet so that such representative shall 
have traveled four full calendar years, etc, 

By the second article it was provided that “the General water 
ence shall meet on the 1st day of May, 1812, in the city of New 
York, and thenceforward once in four years perpetually, in such 
place or places as shall be fixed by the General conference from 
time to time,” ete. The third article requires, “that it shall take 
two-thirds of the representatives of all the annual conferences to 
make a quorum for the transaction of business.” 

The grant of power to the General conference is in these words: 
**The General conference shall have full powers to make rules 
and regulations for our church, under the following limitations and 
restrictions ;” namely, 

1. The General confertnce shall not revoke, alter, or change, our 
articles of religion, nor establish any new standards, or rules of 
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doctrine, contrary to our present existing and established standards 
of doctrine. 

2. They shall not allow of more than one representative for every 
five members of the annual conference, nor allow of a less number 
than one for every seven. 

3. They shall not change, or alter, any part or rule of our gov- 
ernment so as to do away episcopacy, or to destroy the plan of our 
itinerant general superintendency. 

4, They shall not revoke or change the general rules of the 
united societies. 

5. They shall not do away the privileges of our ministers or. 
preachers of a trial by a committee, and of an appeal; neither shall 
they do away the privileges of our members of a trial before the 
society, or by a select number, or of an appeal. 

6. They shall not appropriate the produce of the Book Concern, 
or of the charter fund, to any purpose other than for the benefit of 
the traveling, supernumerary, superannuated and worn-out preach- 
ers, their wives, widows, and children. 

7. Provided, nevertheless, that upon the joint recommendation 
of all the annual conferences, then a majority of two-thirds of the 
General conference succeeding, shall suffice to alter any of the 
above restrictions. 

‘It is most apparent,” said the Court, ‘‘ from the terms of the 
instrument itself, that it was not intended to invest the General con- 
ference with absolute or supreme power. In the six articles, which 
have been quoted, the powers of the General conference are ex- 
pressly restricted; and these restrictions are wholly inconsistent 
with the assumption of unlimited power in that body. The general 
grant of power, as already noticed, is, ‘to make rules and regula- 
tions for our church,’ subject to the restrictive articles. It is not 
pretended that there is any express grant of power to divide the 
church, or otherwise interfere with its organization, so as to destroy, 
or in any way affect, its unity or perpetuity. If such a power ex-: 
ists, it must be deduced from the general grant, ‘to make rules and 
regulations.’ The General conference, in the exercise of its_juris- 
diction, can look only to the written charter of its creation; and I 
take it to be a settled canon of interpretation, in reference to all 
bodies possessing merely derived or delegated powers, and acting 
under a written constitution, that they can take none, not expressly 
granted, or clearly implied as necessary to the exercise of those 
that are granted. 

‘* What, then, is the nature and the extent of the power vested in 
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the General conference, by the clause of the constitution of 1808, 
granting ‘full powers to make rules and regulations for our church ? 
Does it fairly imply a right to divide or dismember the church ? 
This is clearly a very important inquiry in this case; for, if this 
power existed, and was actually exercised by the conference of 1844, 
it results, that the complainants are clearly entitled to the relief 
prayed for in their bill. On the other hand, if the power of sever- 
ance is not vested in that body, the Methodist Episcopal Church 
still remains in its integrity and unity; and the defendants, as its 
accredited agents, are rightfully in the possession of the charity in 
controversy, without a shadow of doubt as to who are its proper 
beneficiaries. And, upon this state of case, there would be no 
just ground for the interference of a court of equity, to withdraw it 
from their custody and control, and decree its distribution, cy pres, 
or otherwise. 

‘It may be remarked here, that this claim, urged by the com- 
plainants in behalf of the General conference, to the supreme and 
unlimited control over the church, in all cases in which the exer- 
cise of their powers are not expressly restricted, is certainly one of 
a very imposing character. It is no less than the claim of a power 
to divide, or remodel, or otherwise destroy, the church in its organi- 
zation, at their on will and pleasure. Upon such a claim of 
power, nothing can rightfully be left to presumption in favor of its 
existence; it must be sustained by clear, affirmative reasons. Under 
the influence of a proper jealousy of such a claim, a court will be 
inclined to act upon the rational intendment, that all power not 
granted, is reserved to those who were its original depositaries.” 


‘“The power ‘to make rules and regulations for owr church,’ 
must be construed as referring to the church in its organization. It 
is designed to be exerted for the church, in the adoption of such 
measures as shall best insure its efficiency and prosperity. The 
‘rules and regulations’ must, therefore, be adapted to the nature 
and purposes of the organism committed to the care and guardian- 
ship of the conference. And any exercise of its authority, result- 


‘ing in the overthrow and demolition of the church, must be viewed 


as repugnant to, and in violation of, the granted power. Nor does 
it change the aspect of this question, that while there are specified 
restrictions in the exercise of the powers of the General conference, 
the right to change or destroy the existing organization of the 
church is not enumerated as one of them. The founders of the 
constitution of 1808 méy well be presumed to have given their 
assent to it, from the deep conviction that it was well adapted to 
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secure and promote the well-being of the church. To have in- 
scribed in it, as among the restrictions of the constitution, that the 
General conference should at no time divide or destroy the church, 
would have involved an absurdity. The implication of such a pro- 
hibition would necessarily result from the character and purposes of 
the constitution. Upon any other principle the power to govern 
may be held to imply a power to destroy. Such an implication is 
not admissible, even in the case of a civil ruler or sovereign, 
invested with the most absolute power. It is an acknowledged prin- 
ciple, that governments are instituted to promote the happiness and 
the welfare of the governed; and every investiture of power is 
made with the implied pledge, that it shall be exercised to that end. 
This doctrine applies as well to ecclesiastical as to civil govern- 
ments. The grant of power to the General conference, under the 
constitution of 1808, must be construed in subordination to this 
great principle. That body is the mere depositary of certain dele- 
gated powers; and, as it seems to the Court, can not, upon any 
just principle, in the absence of an express grant of such a power, 
destroy the organization in virtue of which it has been brought 
into existence, by division or otherwise. And, as already indi- 
cated, the fact that the General conference is not, by any express 
provision, inhibited from the exercise of the power to divide or 
destroy the church, does not furnish a foundation for an inference 
in favor of its existence. 

‘This view of the powers of the General conference of the Meth- 
odist Episcopal church is not now, for the first time, asserted and 
maintained, There is evidence before the Court, in this case, that 
it has been heretofore insisted on, with great ability, by some of the 
most distinguished individuals of that church. The proof of this 
is found in various parts of the documentary evidence submitted to 
the Court.” 

The Judge then proceeded to examine the case of the secession 


of the Canadian church, and concluded that it furnished no parallel. 


to the action of the General conference of 1844, in so far as the 
latter can be construed into an authorized division of the church. 
The result of this branch of the case, so far as heretofore ex- 
amined, was, that, in the opinion of the Court, the General confer- 
ence, being a legislative body, acting under a written constitution 
limiting their powers in express terms, did not, under the grant of 
power ‘‘to make rules and regulations for the church,” possess 
authority to destroy the unity of the church; that the power to 
divide—to create new organizations by dismembering the church— 
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necessarily involved a power to destroy; and that such a power 
could, therefore, never be implied, and was clearly not expressed in 
the constitution itself. 

But assuming that such a power might exist in the General con- 
ference by implication from the powers granted, it became very im- 
portant to inquire, if it was in fact exercised by that body. This 
leads to the consideration of the resolutions of the General confer- 
ence of 1844, called the ‘‘ Plan of Separation.” They are as follow: 

‘“‘ Resolved, by the delegates of the several annual conferences, 
in General conference assembled, 

‘1, That, should the annual conferences in the slaveholding 
states find it necessary to unite in a distinct ecclesiastical connec- 
tion, the following rule shall be observed with regard to the north- 
ern boundary of such connection; All the societies, stations, and 
conferences, adhering to the church in the South by a vote of the 
majority of the members of said societies, stations, and conferences, 
shall remain under the unmolested pastoral care of the Southern 
Church; and the ministers of the Methodist Episcopal Church shall 
in no wise attempt to organize churches or societies, within the lim- 
its of the Church South, nor shall they attempt to exercise any pas- 
toral oversight therein, it being understood that the ministry of the 
South reciprocally observe the same ruic in relation to stations, 
societies, and conferences, adhering, by a vote of the majority, to 
the Methodist Episcopal Church; provided, also, that this rule 
shall apply only to societies, stations, and conferences, bordering 
on the line of division, and not to interior charges, which shall, in 
all cases, be left to the care of that church within whose territory 
they are situated. 

‘‘2. That ministers, local and traveling, of every grade and 
office in the Methodist Episcopal Church, may, as they prefer, 
remain in that church, or, without blame, attach themselves to the 
Church South. 

«3. Resolved, by the delegates of all the annual conferences, in 
General conference assembled, That we recommend to all the an- 


‘nual conferences, at their first approaching sessions, to authorize a 


change of the sixth restrictive article, so that the first clause shall 
read thus: ‘They shall not appropriate the produce of the Book 
Concern, nor of the chartered fund, to any other purpose other than 
for the benefit of the traveling, supernumerary, superannuated, and 
worn-out preachers, their wives, widows and children, and to such 
other purposes as may Be determined upon by a vote of two-thirds 
of the members of the General conference.’ ” 
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4. Provides, That when the annual conferences shall have voted 
to concur in the proposed change of the sixth restrictive rule, the 
agents at New York and Cincinnati shall, and they are hereby 
authorized and directed to deliver over to any authorized agent or 
appointee of the Church South—should one be organized—all notes 
and book accounts against the ministers, church members, or citi- 
zens within its boundaries, with authority to collect the same for the 
sole use of the Southern Church; and the said agents also convey 
to the aforesaid agent or appointee of the South all the real estate, 
and assign to him all the property, including presses, stock, and all 
right and interest connected with the printing establishments at 
Charleston, Richmond and Nashville, which now belong to the 
Methodist Episcopal Church. 

5. Provides, That when the change in the sixth restrictive rule 
shall be made, there shall be transferred to the agent of the South- 
ern Church, so much of the produce and capital of the Methodist 
Book Concern, as will, with the notes, book accounts, presses, etc., 
mentioned in the last resolution, bear the same proportion to the 
whole property of said Concern, that the traveling preachers in the 
Southern Church shall bear to all the traveling ministers of the 
Methodist Episcopal Church ; the division to be made on the basis 
of the number of preachers in the forthcoming Minutes. 

6. Directs the manner in which the payments and transfer shall 
be made. 

7. Appoints Commissioners to carry into effect the arrangement, 
etc. 

8. Directs the agents at New York to act in concert with the 
Southern agents, in carrying out the resolutions, etc. 

‘** 9, That all the property of the Methodist Episcopal Church, in 
meeting-houses, parsonages, colleges, schools, conference funds, 
cemeteries, and of every kind, within the limits of the Southern 
organization, shall be forever free from any claim set up on the part 
of the Methodist Episcopal Church, so far as this resolution can be 
of force in the premises.” 

The tenth, eleventh and twelfth resolutions are not important. 

The first resolution of the Louisville convention is the only one 
necessary to be set forth. It is as follows: 

‘*Be it resolved by the delegates of the several annual confer- 
ences, of the Methodist Episcopal Church, in the slaveholding 
states, in general convention assembled, That it is right, expedient 
and proper, to erect the annual conferences represented in this con- 
yention, into a distinct ecclesiastical connection, separate from the 
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jurisdiction of the General conference of the Methodist Episcopal 
Church, as at present constituted; and accordingly, we, the dele- 
gates of said annual conferences, acting under the provisional 
‘Plan of Separation,’ adopted by the General conference of 1844, 
do solemnly declare the jurisdiction hitherto exercised over said 
annual conferences by the General conference of the Methodist 
Episcopal Church, entirely dissolved; and that said annual confer- 
ences shall be, and they hereby are constituted, a separate ecclesi- 
astical connection, under the provisional ‘Plan of Separation’ 
aforesaid, and based upon the Discipline of the Methodist Episco- 
pal Church ; comprehending the doctrines and entire moral, eccle- 
siastical, and economical rules and regulations of said Discipline, 
except only in so far as verbal alterations may be necessary to a 
distinct organization; and to be known by the style and title of the 
Methodist Episcopal Church South.” 

These, then, are the proceedings by force of which, it is insisted, 
a division of the Methodist Episcopal Church has been legally and 
constitutionally effected; and that, as a necessary result, all rights 
of property pertaining to the complainants, and those they repre- 
sent, as traveling preachers of that church, belong to them in their 
connection with the Church South. Now, it is not pretended that 
the ‘‘Plan of Separation” is operative in itself to authorize a 
division of the church; it is only as connected with the action of 
the Louisville convention that such effect can be claimed for it. In 
fact, the first resolution of the ‘*Plan” refers the decision of the 
question of the necessity and expediency of a separation to the 
conferences of the slaveholding states. Its language is, ‘‘ Should 
the conferences of the slaveholding states find it necessary to unite 
in a distinct ecclesiastical connection.” There is no requisition that 
their proceedings shall be reported to the General conference, or be 
submitted to all the annual conferences for ratification or approval ; 
but the decision of the Southern conferences is made final. The 
power of the General conference, so far as it professed to exercise 
any in this matter, was clearly a legislative power. Indeed, if 
intended to work the division and dismemberment of the church, it 
is not easy to conceive of a higher function of legislation than that 
claimed for the conference. The grave inquiry is here presented, 
Could it delegate to another body the exercise of such a power ? 
Nothing is hazarded in the proposition, that such a power, from its 
very nature, is not transferable. In their report to the Louisville 
convention, the committee on organization place their right to act 
in the premises expressly on the ground of authority derived from 
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the General conference. They say that “all the right and power 
of the General conference, in any way connected with the impor- 
tant decision in question, were duly and formally transferred to the 
annual conferences in the slaveholding states, and exclusively 
invested in them.” (2 Proofs, 69.) The committee then proceed 
with an argument, based on this proposition, to prove that they 
have full power to act. Now, it is a common usage, in legislative 
bodies, to institute commissions to inquire into facts, and to report 
facts, as a basis of intelligent and wise legislation; but such a body 
can not delegate to others its legislative discretion. The General 
conference could not, therefore, transfer to the Louisville convention 
the power to pass upon the very solemn question of a division and 
dismemberment of the church. They could, with equal propriety, 
have conferred this power on the bishops of the slaveholding con- 
ferences, or the presiding elders, or any designated number of min- 
isters or laymen. This no one will insist could have been done. 


This view may be applied in a two-fold aspect: First, as proving 
a lack of power in the Louisville convention to divide the church, 
so far as they professed to act under the authority of the General 
conference ; and second, as raising a strong presumption that the 
General conference, by the action of 1844, did not divide the 
church, and did not intend to do so. It would be doing injustice to 
that most respectable body, to suppose they intended to delegate to 
others the exercise of a high function, pertaining to them as a legis- 
lative body. 

But the inquiry remains, Do the acts of the General conference 
of 1844 justify the inference, that there was a serious purpose 
to divide the existing Church, and from its dissevered parts, to 
create two distinct and independent churches? If this was in- 
tended, it is not unfair to suppose it would have been clearly and 
intelligibly expressed. It was a subject of the most momentous 
interest; and in passing upon it, it would occur to every one that 
nothing should be left to doubtful inference or construction. But, 
in looking into the proceedings ot the General conference, in con- 
nection with the debates, no evidence is afforded that the body either 
asserted or attempted to exercise such a power. 

It is to be remarked, in the first place, that throughout the entire 
* Plan” there is no pretense or claim of power in the General con- 
ference to divide the church, in the sense of creating from one 
church, two distinct and independent churches; nor is there any 
expression contained in it from which it is inferable that it was 
intended thus to divide it. And it cautiously guards against any 











, RNA Resi Cig 


The Methodist Church Case. 113 


admission of the necessity of a division. The first clause of the 
preamble refers to the declaration of the fifty-one delegates from the 
slaveholding conferences, representing that, for various reasons, 
‘the objects and purposes of the Christian ministry and church 
organization can not be successfully accomplished by them under 
the jurisdiction of this General conference as now constituted.” 
The second clause declares, that ‘‘ whereas, in the event of a sepa- 
ration, a contingency to which the declaration asks attention as not 
improbable, we esteem it the duty of this General conference to 
meet the emergency with Christian kindness and the strictest 
equity.” Here, it will be noticed, the separation is referred to as 
a ‘*contingency”—something that may happen—and when it does 
happen, as producing an “emergency” to be met with Christian 
kindness. The first resolution provides, ‘‘ that should the annual 
conferences in the slaveholding states find it necessary to unite in a 
distinct ecclesiastical connection,” etc. Here again the language is 
exceedingly guarded ; asserting no power, or wish, or intention to 
divide the church, and admitting no necessity for such division. It 
is perfectly intelligible without comment or exposition. Should the 
conferences referred to ‘find it necessary,’? upon mature consider- 
ation, to withdraw from the existing organization, then the condi- 
tions are prescribed on which the withdrawal is to be consummated ; 
and provision is made for the continuance of future friendly rela- 
tions with the proposed new organization. This was a jurisdiction 
undoubtedly possessed by the General conference, and which had 
been previously exercised in the case of the Canada conference. It 
was merely saying to their brethren of the South, If you decide on 
leaving us, it is our desire that we may part in peace. And in the 
exercise of a power clearly belonging to the General conference, 
they fixed upon certain rules which should govern the border con- 
ferences and societies; they declared that all ministers might, at 
their pleasure, attach themselves to the Church South, if one should 
be formed, or remain in the Methodist Episcopal, without blame or 
censure; they agreed ‘‘that all the property of the Methodist Epis- 
‘copal Church in meeting-houses, parsonages, colleges, schools, con- 
ference funds, cemeteries, and of every kind, within the limits of 
the Southern organization, shall be forever free from any claim set 
up on the part of the Methodist Episcopal Church, so far as this 
resolution can be of force in the premises.” To this extent the 
General conference supposed they had rightfully the power to act. 
There was one subject h’wever—the charter fund and Book Con- 
cern—which was not within their control, except for a specific 
8 
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purpose; namely, ‘The benefit of the traveling, supernumerary, 
superannuated and worn-out preachers, their wives, widows and 
children.” This could not be appropriated in any way or for any 
purpose, other than that specified. In the fulfillment of the purpose 
declared, of meeting the ‘‘ emergency” of a separation, should it 
happen, ‘‘ with Christian kindness and the strictest equity,” the 
General conference, therefore, referred it to the discretion and 
decision of the annual conferences, whether they would enlarge the 
power of the General conference, so as to enable it, by a vote of 
two-thirds of its members, to appropriate the charter fund and the 
Book Concern as they might deem expedient; and they provided 
the terms on which the division of the Book Concern should take 
place, in the event that the annual conferences should vote in favor 
of the proposed alteration in the sixth restrictive rule. 


In all this there was certainly no claim of a power to divide the 
church by the direct action of the General conference, or of any 
right to delegate such a power to the southern conferences ; it was 
merely a provisional arrangement, to meet a ‘contingency ” which 
it was declared might happen. The debates in the General confer- 
ence are clearly confirmatory of this view. 

In the debate on the ‘Plan of Separation,” the idea was 
promptly repelled, that in its adoption the General conference was 
giving its sanction to a division of the church; and that, so far 
from showing such an intention, all expressions justifying the infer- 
ence were cautiously avoided in the “Plan” itself. It seems also 
clear, that the conference designed to act expressly on the principle 
avowed by Doctor Bangs, of ‘‘throwing the responsibility from off 
the shoulders of the General conference, and upon those who should 
say such separation was necessary.” 

It is equally clear that the proceedings of the Louisville conven- 
tion do not warrant the conclusion, that they supposed the church 
was divided by the action of the General conference, or by the joint 


action of the latter body and the convention, as claimed by the bill - 


in this case. The convention was not a body known to, or recog- 
nized by, the constitution of the church. Neither had it been 
called under the sanction or authority of the General conference ; 
nor was that conference in any wise responsible for its doings. The 
**Plan of Separation” prescribed no mode by which the confer- 
ences of the slaveholding states should decide the question of the 
necessity of their withdrawal. The General conference had no 
right to do this, and did not assume to do it. It was left wholly to 
the choice and discretion of the South. It was decided to call a 
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convention at Louisville; and this body declared ‘‘that it is right, 
expedient and necessary to erect the annual conferences represented 
in this convention into a distinct ecclesiastical connection, separate 
from the jurisdiction of the General conference, as at present consti- 
tuted.”” It was also declared “that the jurisdiction hitherto exer- 
cised over said annual conferences, by the General conference of the 
Methodist Episcopal Church, was entirely dissolved,” and that such 
annual conferences should be formed into ‘‘a separate ecclesiastical 
connection, to be known by the style and title of the Methodist 
Episcopal Church South.” Provision was also made for a General 
conference of the Southern Church, at Petersburg, on the Ist of 
May, 1846, and quadrennially thereafter. These proceedings per. 
fected the act of separation, or withdrawal—a result not brought 
about by the act of the General conference of the Methodist Epis- 
copal Church, but by the decision of the Louisville convention. 


There is no ground for the charge that there was any conceal- 
ment or unfairness in the conduct of the General conference of 1844. 
There is no difficulty in comprehending their motives and their 
actions. The vivid representations of Southern ministers, that 
unhappy consequences would result in the South from the decisions 
of the General conference in some matters connected with slavery— 
evils not then experienced, but apprehended—induced that body to 
adopt such measures as were within its constitutional competency, 
to meet the threatened emergency, and mitigate, as far as practi- 
cable, the painful results likely to ensue from the withdrawal of the 
Southern conferences. This result was, no doubt, deemed prob- 
able; and, when it should happen, the laudable desire was evinced 
that it should take place without the total disruption of the ties of 
Christian brotherhood. The right of withdrawal was unquestion- 
able, and was distinctly admitted by the North. There was but one 
barrier that stood in the way of this movement; and that was the 
constitutional difficulty of a division of the chartered fund and the 
Book Concern. This the conference was willing to remove, in the 
only mode by which it could be constitutionally effected. That 
body was expressly prohibited, by the sixth restrictive rule, from 
making any apportionment or division of these funds and property, 
except as prescribed by that rule, without authority from the annual 
conferences. A proposition was, therefore, submitted to these con- 
ferences for a modification of this rule, with a view to enlarge the 
powers of the General gonference. They refused to concur in the 
proposed change, and this negative upon that measure left the 
General conference without any power further to act in the matter, 
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except upon some future proposition of compromise. The Southern 
members were fully apprised of the difficulty adverted to, and a 
portion of them, evidently, were of the opinion that the entire 
**Plan of Separation”? depended on the action of the annual con- 
ferences on the question of changing the sixth restrictive rule. In 
their address to the Southern churches, the delegates from the 
South, in the General conference of 1844, instead of censuring that 
body for its action on the property question, bear honorable testi- 
mony to ‘“‘the spirit of justice and liberality” of the North, and 
say, ‘‘ That should a similar spirit be exhibited by the annual con- 
ferences in the North, when submitted to them, as provided for in 
the ‘Plan’ itself, there will remain no legal impediment to its 
peaceful consummation.” 

On this state of facts, the inquiry is presented, whether this 
Court, in the exercise of its equity jurisdiction, can rightfully take 
charge of the property and funds of the Book Concern as a charity, 
and apportion them ratably among the parties to this controversy. 

If the position were sustainable that the Methodist Episcopal 
Church has been legally and constitutionally divided into two sepa- 
- rate and independent churches, it would result necessarily that the 
old church is annihilated ; and, not being an existing organism, can 
have no capacity to hold or administer the charity in question; and, 
in that aspect, there can be no doubt that a court of chancery, on 
the doctrine of cy pres, could rightfully take jurisdiction and dis- 
pose of the charity, as nearly as possible, in conformity with its 
original purpose. On this supposition, the beneficiaries within 
either of the two church organizations would be placed on the same 
footing. They would have precisely the same rights, and would be 
equally without any of the requisite means to enforce them; for the 
agencies by which alone the charity could be administered would 
be destroyed with the demolition of the original church to which 
they pertained. But this hypothesis is clearly not admissible. It 


needs no process of reasoning to show that the Methodist Episcopal ° 


Church is not destroyed. It still exists in name and organization, 
as it did prior to 1844. From that time to the present, it has been 
going forward in the discharge of its accustomed duties and func- 
tions. It has had, and still has, its bishops, its preachers, its mem- 
bership, and a regular succession of its General, annual and quar- 
terly conferences. In short, the entire machinery of its organization 
has been in full operation to this day. True, the withdrawal of the 
Southern conferences has lessened the number of its members, and 
curtailed its territorial jurisdiction ; but it is undeniably the same 
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church—the Methodist Episcopal Church—having all the essential 
elements of identity with the church prior to 1844. This great 
ecclesiastical organism has not, since that time, wrought its own 
destruction; nor has it been destroyed by any power or influence, 
ab extra. As the keeper of the charity in question, it has now the 
same power to hold, and precisely the same agencies to administer 
it, that it ever had. It has also beneficiaries capable of receiving 
and entitled to its benefits. In a word, its machinery is perfect in 
all that is required to manage and distribute the charity, according 
to the purpose of its creation. 

What is the position of the complainants in reference to this 
charity? In so far as they may be understood, from the bill, to 
claim a decree on the ground of their individual interests in the 
Book Concern, as belonging to the traveling connection, or as 
supernumerary or superannuated preachers, an insuperable objec- 
tion seems to present itself. The legal nature of their interests, as 
individuals belonging to the one or the other of these classes, is not 
such that it can form a basis for a decree in their favor. The bene- 
ficiaries of this charity, as individuals, have no legal right or inter- 
ests in the fund. They have an inchoate, indefinite right; but not 
such a one as can be recognized in law or equity. It is not capable 
of transfer or alienation. It bears no similitude to a copartnership, 
a retiring member of which may call upon his associates for an 
account, and claim his specific proportion of the partnership fund 
or property. It is not every one, falling within the class of travel- 
ing, supernumerary, or superannuated preachers, or the wife, child, 
or widow of such, that is necessarily a beneficiary of this church 
charity. It can only be available to them under certain circum- 
stances. It is only when it is made to appear to the proper annual 
conference, that after applying the contributions required by the 
law of the church, to be raised for the support of these persons, 
there is a deficiency for this purpose, that they are entitled to assist- 
ance from the proceeds of the charter fund or the Book Concern; 
and then only for the amount of such deficiency. If, therefore, in 
any conference, the liberality of the people or membership is such, 
that means sufficient for the support of the beneficiaries of the gen- 
eral charity are raised, nothing is, or can be, drawn from it for that 
purpose; and all the inquiries to ascertain the fact of deficiency and 
its amount are made through the agency of the several annual con- 
ferences, who, upon the direction of the General conference, are the 
distributers of the charity, and deal it out to the individual bene- 
ficiaries as they show themselves entitled to it. 
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But if these complainants, and those they represent—forming the 
entire class of the beneficiaries within the Southern church—hav- 
ing, as the bill assumes, an interest in this great charity, and aver- 
ring that they have presented their claim to their just apportion- 
ment of it, and that such claim has been rejected; vor, if they can 
show that the fund has been diverted from its rightful object, or that 
those intrusted with its administration have conducted dishonestly 
or in bad faith, a ground is afforded for the interposition of a court 
of equity in virtue of its acknowledged jurisdiction over charitable 
uses. But it will be obvious, that it is necessary that the claimants 
of the charity should make it appear that they are within the class 
of its beneficiaries. Now, in the present case, as has been already 
stated, the complainants, and those they represent, base their claim 
on the fact that they were once in connection with the Methodist 
Episcopal Church as traveling, superannuated, or supernumerary 
preachers, and are now, by the means and proceedings stated, 
within the Methodist Episcopal Church South, and, that in virtue 
of that ecclesiastical connection, are rightful beneficiaries of the 
charity in question. In the view of this Court, as the result of its 
best- judgment upon the legal import of those measures and pro- 
ceedings, these complainants, in the exercise of their undoubted 
right, have withdrawn from the Methodist Episcopal Church by 
their own act and volition, and now belong to another ecclesiastical 
organization—holding, indeed, the same faith, but in every other 
respect distinct from, and independent of, that from which they 
have retired. And this presents the question, whether they are 
now to be regarded as belonging to the class of beneficiaries, hav- 
ing a rightful claim to a participation in the charity under consider- 
ation. This question, of course, presupposes the fact, undeniable 
in this case, that the sixth restrictive article of the constitution of 
the church is in full force; the annual conferences not having 
enlarged the power of the General conference so as to permit the 


appropriation of the proceeds of the Book Concern to any other 


purpose, or in any other way, than that prescribed by the organic 
law of the church. The inquiry, then, reduced to its simplest ele- 
ments, is, whether any one, not within the pale of the organized 
Methodist Episcopal Church, can be a beneficiary of the charity 
referred to. It is not intended to enter on the wide field of inves- 
tigation which this subject presents, but very briefly to state the 
conclusions to which the Court has arrived. 

The origin and nature of this charity have been already set forth. 
That its benefits were designed exclusively for those who continue 
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within the organized Methodist Episcopal Church, seems to be a 
conclusion inevitable from the polity of the church, and also from 
its usages. It has been before noticed, that the voluntary principle, 
in its greatest latitude, both in regard to admissions into the church 
and retirement from it, has always been an acknowledged and favor- 
ite principle with this church. Any one—preacher or private mem- 
ber—has the right to withdraw from the church at any time; but 
upon such withdrawal he abandons all right to property which per- 
tained to him as a preacher or member. No one controverts this 
principle, as applicable to an individual. Every year there are 
more or less of the traveling preachers who withdraw from the con- 
nection ; and cases also occur of their expulsion for misconduct. In 
either case, they forfeit all claims to a participation in the charities 
of the church. The same principle applies where large numbers 
go off in a body, or where a conference, or any number of confer- 
ences secede. It does not vary the principle, that those seceding 
attach themselves to another ecclesiastical organization, holding the 
same faith as the church from which they retire. They are no 
longer in the Methodist Episcopal Church, of which the charity, 
known as the Book Concern, is an appendage, and for which it was 
created. Upon any other principle, in the case under consideration, 
there could have been no necessity for asking the annual conferences 
to modify the sixth restrictive rule. It would have been competent 
for the General conference to have appropriated the produce of the 
Book Concern to the preachers of the Church South without a 
change of that rule, if they could be viewed as beneficiaries after 
their withdrawal from the old organization. This view is strongly 
sustained by the fact before noticed, that the law of the church 
affords no rule by which the charity can be dispensed to those not 
in connection with some annual conference. It is only through the 
agency of the annual conferences that the fund can reach its bene- 
ficiaries. This view does not, of course, preclude the General con- 
ference, in cases within its just constitutional power, from making 
provision, by compact or compromise, for securing the just rights 
of withdrawing members or sections of the church. 


This was the doctrine distinctly avowed and acted on in the case 
of the Canada conference. After its withdrawal from the Meth- 
odist Episcopal Church, an application was made to the General 
conference by that conference for its ratable proportion of the pro- 
duce of the Book Concern. It was held by the General conference 
that there was no authérity in that body to authorize such a use of 
this fund. The question was submitted to the vote of the annual 
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conferences; and such was the prevailing sentiment of the church, 
that the Canada conference, by its withdrawal, had forfeited all 
claim to this charity, that the vote was largely against their appli- 
cation. 

It is, however, strenuously urged by the counsel for the complain- 
ants, that the withdrawal of the Southern conferences is justified on 
the ground of necessity, and that they can not be viewed as having 
voluntarily separated from the Methodist Episcopal Church. There 
is no specific reference in the bill to the action of the General con- 
ference, as affording the ground of the alleged necessity of separa- 
tion; nor does the bill ask for a decree on the basis of the unavoid- 
able withdrawal of the South as induced by that action. It is, 
perhaps, questionable whether, if the Court should be of opinion 
that there was a necessity for the separation, a decree in the case 
could properly be based on that fact. 

The Court then proceed to consider whether the proof in the case 
established the necessity, in point of law, of the withdrawal of the 
Church South, in the sense of taking from them the character and 
designation of seceders. In this connection, the eases of Mr. Har- 
ding and Bishop Andrew, who were arraigned before the General 
conference for holding slaves, against what was claimed, but is now 
denied, to be the law of the church, that no person holding an 
official station in the church shall own slaves, were examined. The 
Court could look at these proceedings in no other light than as the 
adjudications of a court competent to exercise jurisdiction over all 
the members of the church; and there is no pretense for insisting 
that in the exercise of that undoubted jurisdiction that body of min- 
isters were governed by any corrupt or improper motives. 

There can be no doubt that an ecclesiastical judicatory may so 
clearly and palpably overleap its just constitutional limits, and so 
grossly infringe the rights of an individual or a minority, as to 
render it expedient and necessary that they should withdraw from 


its jurisdiction. And when such withdrawal is unavoidable, from, 


the pressure of necessity, it would be unjust that those who are 
driven to this course should be deprived of any of the rights of 
property to which they were entitled before secession. But to save 
such rights, seceders will be required to make out a clear case of 
necessity. And upon such an issue, involving the actions of a 
body of men who may well be supposed to be governed by the 
promptings of a pure benevolence, and to have adopted the teach- 
ings of the word of God as their rule of action, no unfavorable pre - 
sumption as to motive can be entertained. 
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The most that could be said of their action, if it were erroneous, 
was that it was an error of judgment; and such an error, the Court 
were of opinion, does net make out the case of an involuntary or 
compulsory secession, nor establish the position that the rights of 
the complainants have been willfully outraged and the constitution 
so palpably violated as to make it a necessity that the South should 
secede. An error in judgment—if it be assumed that the General 
conference has erred—in a case where it had jurisdiction, and in 


the absence of any semblance of corrupt or improper motive, 


whether in the exercise of its judicial or legislative power, can not 
afford a just cause, a legal necessity, for secession by those sup- 
posing themselves to be aggrieved. } 

‘“‘ As the result of the views I have attempted to present,” Judge 
Leavirr concludes, ‘‘ it follows: 

‘1. That the General conference of the Methodist Episcopal 
Church is a delegated or representative body, with limited consti- 
tutional powers, and possesses no authority, directly or indirectly, 
to divide the church. 

‘9. That in the adoption of the ‘Plan of Separation’ in 1844, 
there was no claim to, or exercise of, such a power. 

‘*3. That as the General conference is prohibited from any appli- 
cation of the produce of the Book Concern, except for a specified 
purpose, and in a specified manner; and.as the annual conferences 
have refused to remove this prohibition, by changing or modifying 
the sixth restrictive rule, the General conference has no power to 
apportion or divide the Concern or its produce, except as provided 
for by said rule. 

‘“‘4. That said Book Concern is a charity, devoted expressly to 
the use and benefit of the traveling, supernumerary and superan- 
nuated preachers of the Methodist Episcopal Church, their wives, 
widows and children, continuing in it as an organized church; and, 
any individual, or any number of individuals, withdrawing from, 
and ceasing to be members of the church, as an organized body, 
cease to be beneficiaries of the charity. 

* 5, That it is the undoubted right of any individual preacher 
or member of said church, or any number of preachers or members, 
or any sectional portions or divisions thereof, to withdraw from it, 
at pleasure; but in withdrawing, they take with them none of the 
rights of property pertaining to them while in the church; and 
that the withdrawal of the Southern and South-western conferences 
in 1845, being voluntaryg and not induced by any positive necessity, 
is within the principle here stated. 


A ES Ee ee AE ee bie ieee 


a le 


ah ita 


a ee a 





122 Platt Evans v. The City of Cincinnati. 


**6. That the defendants, as trustees or agents of the Book Con- 
cern at Cincinnati, being corporators under a law of Ohio, and 
required by such law, ‘to conduct the business of the Book Con- 
cern in conformity with the rules and regulations of the General 
conference,’ in withholding from the Church South any part of the 
property or proceeds of said Book Concern, have been guilty of no 
breach of trust, or any improper use or application of the property 
or funds in their keeping. 

‘*7, That this is not a case of a lapsed charity, justifying a court 
of equity in constructing a new scheme for its application and 
administration ; and that the complainants, and those they repre- 
sent, have no such personal claim to, or interest in, the property 
and funds in controversy, as will authorize a decree in their favor, 
on the basis of individual right.” 


IN THE HAMILTON, OHIO, COURT OF COMMON PLEAS. 


OCTOBER TERM, 18352. 
Priatr Evans v. Tue Crry or Crncrnwatt. 
[REPORTED BY MR. JUSTICE MATTHEWS. ] 


[ CHARTER OF CINCINNATI—OBLIGATION TO PAVE STREETS—LIABILITY OF 
MUNICIPAL CORPORATIONS. 


By the charter of the city of Cincinnati, the Council are required to provide by ordinance 
for repairing the streets. This creates a legal duty in the city to have that work per- 
formed, and for neglect or refusal to perform it, an action lies in favor of any person 
injured thereby. 

Municipal corporations are liable to actions, for injuries to individuals occasioned by their 
neglect or omission, in performing a corporate duty imposed upon the corporation by law, 
which is ministerial, and not discretionary in its nature, although no right of action is 
expressly given by statute against them.—Eps. W. L. J.] 


Matruews, J. This is an action on the case. The declaration 
alleges, that before and at the time of the committing of the griev- 
ances, etc., Western Row, between Court and Mason streets, was 
a publie street or highway within the corporate limits of said city, 
and that said city was required by law to keep the same open, in 
repair and free from nuisances; that the defendant, from 16th June, 
1850, to 16th June, 1851, carelessly and negligently suffered said 
street to become and remain greatly out of repair, and the pave- 
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ment of the same to be worn through, etc., and also caused large 
quantities of wood, stone, etc., to be placed and kept on said street, 
whereby the same was obstructed; by reason whereof divers 
vehicles and horses of the plaintiff were greatly injured. 

To this declaration there is a general demurrer. 

The question raised by the pleadings in this case is, whether the 
city of Cincinnati is liable to a civil suit for damages occasioned to 
an individual by reason of the non-repair of the public streets and 
highways within its corporate limits ? 

By the first section of the city charter, passed March 1, 1834, 
the city of Cincinnati is made a body corporate and politic, capable 
of suing and being sued in all courts and places, and in all mat- 
ters whatsoever. 

By the thirteenth section, it is provided that the City Council 
shall cause the streets, lanes, alleys, public squares and commons 
of said city to be kept open and in repair, and free from all kinds 
of nuisances. 

By section first of act passed March 16, 1839, and by the fifth 
and sixth sections of the act passed March 20, 1850, the Council 
are required to provide for grading, paving, repairing, etc., any 
streets or parts thereof, etc., by ordinance, and also shall declare by 
ordinance the estimated expense of any such improvement, a charge 
upon the property bounding on the same, in proportion to the num- 
ber of front feet of each parcel. 

The general rule of law undoubtedly is, that where an absolute 
and unconditional obligation to perform a specific duty is imposed 
by the law upon any person, any one specially injured by the neg- 
lect to perform that duty is provided with a remedy for the wrong 
which he has suffered. 

Lord Kenyon declared, that whenever the common law recog- 

nizes or creates a legal right,* it will also confer a remedy by action. 
And Lord Chief Justice Prarr said, that the special action on the 
case was introduced because the law will not suffer an injury with- 
out affording a remedy. 
« Bacon (Abridgment, statute K. pp. 392, 393,) lays down the 
law thus: As every statute made against an injury, mischief or 
grievance does impliedly give a remedy, the party injured, if no 
remedy be expressly given, may have an action upon the statute.° 

When a statute commands or prohibits a thing of public concern, 
the person guilty of disobedience to the statute, besides being 





*1 East, 226, . > Willes, 581. 
¢ 2 Institutes, 55-74; I0 Reports, 75. 
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answerable in an action to the party injured, is likewise liable to be 
indicted for the disobedience.? If the thing commanded or pro- 
hibited by a statute can only be prejudicial to one or two persons, 
as if it be to repair the bank of a river, for want of having done 
which the ground of a certain person has been overflowed, no 
indictment lies; the remedy being an action on the case.° 

While it is admitted that this principle is true, as a general rule, 
it is claimed that it has no application to municipal corporations— 
that while they may be made liable like individuals for breaches of 
corporate duty, as proprietors of estates and in all matters over 
which they are given control for the benefit of the corporation 
itself; yet, that as to other duties imposed on them, they are part of 
the government itself, erected for public and political purposes, and 
not liable, on any principle of law, for a breach of public duty in a 
civil action brought by a private individual. And it is further 
claimed that the duty of repairing streets falls within the latter 
class, the neglect of which can not be made the foundation of a 
private suit. 

The first case we are referred to is the Mayor of Lynn v. Turner, 
1 Cowper, 86. This was an action on the case against the corpo- 
ration of Lynn for not repairing and cleansing a certain creek, into 
which the tide of the sea was accustomed to flow and reflow, as 
from time immemorial they had been used, whereby the sea was 
prevented from flowing therein, so that the said creek was rendered 
unnavigable and the plaintiff obliged to carry his corn round about. 
The declaration consisted of nine counts; the second stated no 
special damages, but only charged generally that the plaintiff had 
lost the use of his navigation. Judgment by nzAdl dicit, and 
damages upon a writ of inquiry. Upon a writ of error the judg- 
ment was sought to be reversed on this argument; that it appeared 
from the record that the creek was navigable where the tide flows 
and reflows, and therefore a public highway; that where an in- 
jury is received by a nuisance or obstruction in a highway, it 
is incumbent on the party to show a particular damage, otherwise 
an action does not lie; that there being one count which did not 
allege special damage, and therefore bad, the judgment must be set 
aside. 


To this argument Lord Mansriexp replied, that it did not appear — 


that the locus in guo was a navigable river; that the flowing and 
reflowing of the tide.did not make it so, and for aught that ap- 





4 Cro. Eliz. 635; 2 Inst. 131-163; 1 Hawk., chap. 22, sec. 5. 
¢ Rex v. Pawleyn, 2 Sid. 209, 
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peared, the place in question might be a creek on the private estate 
of the defendant, and therefore not a highway. 

It thus appears, both from the argument of the counsel and the 
decision of the court, 

1. That the defendant, a municipal corporation, was liable for 
not repairing a public highway, which it was bound to repair, 
if any special injury had arisen from the neglect. 

2. That if the place was not a public highway, but a way through 
the defendants’ estate which they were bound to repair, and which 
the plaintiff had a legal right to use, an action might be maintained 
for the mere obstruction of the plaintiff's legal right, without alle- 
gation or proof of particular damage. 

The authority is clear that a municipal corporation is liable to an 
action for breach of such a corporate duty as the repair of high- 
ways. 

The counsel for the defendant in the present case construes Lord 
MansFiExD as deciding that the corporation of Lynn were liable in 
that action because the place in question might have been in their 
private estate, which they were bound to repair by reason of their 
tenure. But that is not the point of the decision. The remark of 
Lord Mansrietp as to the way being in the private estate of the 
defendant was simply a reply to the difficulty raised by the fact that 
one count in the declaration alleged no special damage. If there 
had been such an allegation, and it had been admitted the way 
was a public highway, the corporation would still have been de- 
clared liable. And it was expressly decided that it was not incum- 
bent on the plaintiff to show any special reason or tenure why the 
corporation ought to repair. It was enough to allege and prove 
any legal obligation upon them to do so. | 

The next case is that of the Mayor and Burgesses of Lyme Regis 
v. Henley,‘ decided upon a writ of error in the House of Lords in 
the year 1834. The declaration alleged that the defendants were a 
corporation, created by letters patent from King Charles I, by which 
the king granted to them and their successors the borough or town 
éf Lyme Regis, also a certain building called the pier quay, to the 
gnly proper use of the corporation, in fee farm forever, yielding a 
certain rent therefor, but releasing to the corporation part of an 
ancient rent, willing that the corporation should be thereof ac- 
quitted, and that they should at their own cost forever maintain 
and repair all the buildings, banks and sea-shores, etc., belonging 
to the borongh, and the did pier quay, as often as should be neces- 





‘1 Bing. N. C. 222; 27 English Common Law R. 366. 
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sary or expedient. The declaration then avers that the charter was 
duly accepted ; that the plaintiff had a messuage and land in the 
said borough, abutting on the sea-shore, to which certain buildings, 
banks and sea-shores in the said borough, which the defendants 
were bound to repair, were a protection and safeguard, and hindered 
the sea from overflowing the plaintiff’s land; that the defendants 
had wrongfully permitted them to be out of repair, by means 
whereof the plaintiff” s house and land were inundated and injured. 
The question was as to the sufficiency of this declaration. 

Parke, J., in delivering the opinion of the judges, said: 

‘‘In order to make this declaration good, it must appear, first, 
that the corporation are under a legal obligation to repair the place 
in question ; secondly, that such obligation is matter of so general 
and public concern that an indictment would lie against the corpo- 
ration for non-repair; thirdly, that the place in question is out ot 
repair; and, lastly, that the plaintiff has sustained some peculiar 
damage beyond the rest of the king’s subjects by such want of 
repair.” 

The only question was as to the first and second requisites. As 
to the second requisite, it was admitted that the repair of a high- 
way or a bridge was a matter of public concern, because all the 
king’s subjects may have occasion to use it; and the opinion of the 
judges was, that the repair of the places described in the declaration 
in that case, was also such a matter of public concern. 

As to the first requisite, two objections were taken :— 

1. That the corporation had not, by the acceptance of the char- 
ter stated in the declaration, incurred any legal obligation what- 
ever as to the repair of the place in question; that the charter does 
not contain a grant on condition that the corporation shall repair, 
but merely an expression of the king’s will that they shall repair. 

2. That whatever engagement the corporation may be under as 
between them and the crown, so as to render them liable either to 
a forfeiture of their charter, or any proceeding by the crown, yet 
that no stranger can take advantage of such engagement and main- 
tain an action. 

As to the first objection, the judges thought the dharter did int- 
pose upon the corporation an obligation, which, by accepting the 
charter, they had adopted. 

As to the second, the opinion proceeds as follows: 

“It is admitted that if their liability arose by prescription they 
would be indictable, and also an action would lie for special dam- 
age, as in the Mayor, etc., of Lynn v. Turner, 1 Cowper, 86; 
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Churchman v. Tunstal, Hard. 162; Payne v. Partridge, Show. 255; 
Carth. 191; and many other authorities, which it is unnecessary to 
cite, because it is clear and undoubted law, that wherever an in- 
dictment lies for non-repair, an action on the case will lie at the 
suit of a party sustaining any peculiar damage. Now, we are 
unable to see any sound distinction between a liability by prescrip- 
tion and a liability arising within time of memory, but legally 
created. We do not say that prescription necessarily implies a 
charter or grant, but it necessarily implies some legal origin, and 
charter would be a legal origin. Suppose that a prescriptive obli- 
gation were alleged, and that a charter granted before time of mem- 
ory were produced, and so the legal origin were shown, would that 
destroy the prescription? Certainly not. Would the obligation 
arising from the charter have been less binding within a few years 
after it was granted than it is now, after a great lapse of time ? 
Certainly not. If, then, the origin be legal, how can it be impor- 
tant when it took place? We do not go the length of saying that . 
a stranger can take advantage of an agreement between A. and B., 
nor even of a charter granted by the king, where no matter of 
general or public concern is involved ; but when that is the case, 
and the king, for the benefit of the public, has made a certain 
grant, zmposing certain public duties, and that grant has been 
accepted, we are of opinion that the public may enforce the per- 
formance of those duties. by indictment, and individuals peculiarly 
injured by action.” : 

This decision is a direct authority for the proposition in contro- 
versy in the present case, that a municipal corporation is liable to 
a civil action, for non-performance of a corporate duty imposed 
upon it by law, where special damage ensues. 

An attempt is made to distinguish it from the case in hand by 
reference to the fact that stress is laid upon the circumstance that 
the charter is spoken of as a grant accepted by the corporation. 
This is true. But why is stress laid upon that circumstance ? 
Simply to show that there existed the legal liability. The charter 
being a grant from the crown, had to be accepted before it became 
obligatory. But the charter of the city of Cincinnati is not a grant, 
which needs to be accepted. It is a public law, which is to be 
obeyed. The acceptance of the charter having imposed the legal 
liability, the consequence follows that a right of action accrues to 
each individual specially injured by the non-performance of the 
duty. The same conseqhience would flow from any legal liability, 
imposed in any other way. Neither does the fact that the grant 
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was made for the benefit of the corporation, and that the duty to 
repair was not one of the duties devolved upon the corporation, in 
consequence of its public, political character, seem to make any 
difference as to the right of private action. Indeed, it is expressly 
declared that, in order to sustain such an action, the non-perform- 
ance complained of must be of some public duty imposed for the 
benefit of the public, and which the public would have the right to 
enforce. The language of the authority is express, that, no matter 
how the liability arises, whether by the terms of an accepted grant 
or by prescription, or in whatever way, so it be a liability imposed 
by the law, a right of private action accrues from its breach, if it 
result in private and peculiar damage. 

We are referred to the case of Russell v. The Men of Devon, 2 
Term R. 667, as an authority in support of the present demurrer. 
This was an action on the case against the men dwelling in the 
county of Devon, to recover satisfaction for an injury done to the 
wagon of the plaintiff in consequence of a bridge being out of 
repair, which ought to have been repaired by the county. Two of 
the inhabitants, for themselves and the rest, appeared and demurred. 

In support of the demurrer, it was argued that no such action 
would lie, because all suits must either be brought against indi- 
viduals, who are to be particularly named, or against corporations, 
or against persons who are rendered liable by the provisions of 
particular acts of parliament. The defendants in that case, it was 
contended, did not come under either denomination. 

On the other hand, it was taken for granted that as against an 
individual, or a corporation bound to repair the bridge, no objec- 
tion could have been made to the action; and it was argued that 
the defendants could be sued in a civil action as well as they could 
be indicted. 

Lord Kenyon, in delivering the judgment of the court, admitted 
the defendants were liable to be indicted, because that was sanc- 
tioned by the common law, but denied their liability in a civil 
action, for want of the capacity to be sued civilly—in other words, 
because they were not a corporation. If the inhabitants of the 
county had been incorporated, and endowed with the general 
capacity to sue and to be sued, being bound to repair bridges, they 
would undoubtedly have been held liable in the instance just: 
referred to. | 

The distinction taken in this case, and on which the defendants 
were exonerated from liability, was between aggregations of indi- 
viduals, called guasi corporations, which have a few limited duties 
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and powers of a general nature, and those artificial persons known 
to the law strictly as corporations, which have a general capacity to 
sue and be sued, and who, as to all their corporate property, powers 
and duties, are regarded by the law in the same light as natural 
persons. Such seems to be the voice of the law, established by the 
cases we have just examined, taken by Chitty, (Pleading, vol. i, 
page 76.) He says: “It is a general rule that corporations and 
incorporated companies may be sued in that character for damages 
arising from the breach by them of a duty imposed upon them by 
law. 

‘The inhabitants of a county are not a corporation, and there- 
fore can not be sued by that description for an injury occasioned by 
the neglect to build a public bridge, or for any other injury arising 
from the neglect of the county at large.” 

Chancellor Kent recognizes the same distinction between corpo- 
rations proper and qwasz corporations, the latter having no corpo- 
rate fund, no general capacity of suing and being sued, and not 
being liable to any private action for neglect of corporate duty, 
unless given by statute.* 

The same distinction seems to prevail in and govern the Ameri- 
can cases, in which the point has been raised, 

The case of Mower v. The Inhabitants of Leicester, 9 Massa- 

chusetts R. 247, was an action on the case for the loss of a horse, 
occasioned by a defect in a bridge, which the defendants were 
bound to repair. By statute, all towns in Massachusetts are in- 
joined to maintain in good repair all highways within their respec- 
tive limits; and in case of their neglect, and a special injury to an 
individual in consequence, they are made liable to double damages © 
sustained thereby, after reasonable notice. The present was not 
an action upon the statute, but for single damages, without 
alleging notice of the defect and subsequent neglect. It was very 
properly decided that the action could not be maintained, because 
towns were not bound at common law to repair bridges, and even 
if they were, being merely guasz corporations, they could not be 
.sued civilly, unless an action was given by a statute; and if an 
action was given, then the statutory remedy must be followed. 
Counties and towns in Massachusetts are precisely similar, so far as 
this question is concerned, to counties and hundreds in England. 

In the case of Riddle v. The Proprietors of the Locks and Canals 
on the Merrimack River, 7 Massachusetts R. 186, the distinction 
between aggregate corpqrations and guasz corporations is drawn on 





® 2 Kent’s Commentary, 274, 278, 283. 
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the ground that the latter have no corporate fund, while the case of 
the Mayor, etc. of Lynn v. Turner is quoted as settling that an 
action will lie against a corporation for neglect of a corporate duty, 
by which the plaintiff suffers. 

A similar question arose in Connecticut, in the case of Chidsey 
v. The Town of Canton, 17 Connecticut R. page 475. A statute 
of that state made it the duty of the towns to keep in repair the 
necessary roads and bridges within their respective limits, and pro- 
vides that if any person shall receive any damage to his person or 
to his property, in consequence of any defect therein, the town shall 
pay him just damages. The case referred to was brought for 
injuries received by the plaintiff’s wife and daughter. The court 
decided the action could not be maintained by the plaintiff in his 
owl name, because he had received no injury to his own person or 
property. The court says: 

“We readily admit, that if the common law had made the de- 
fendant’s liable for injuries sustained in consequence of their de- 
fective bridges, or had the statute in general terms made them so 
liable, the plaintiff might recover; but as they are liable only to 
the extent prescribed by the statute, the plaintiff can not recover, 
unless he brings his case within the provisions of the act.” 

The same question arose upon a statute of Maine, precisely simi- 
lar, in the case of Reed v. The Inhabitants of Belfast, 20 Maine R. 
246, and was decided in the same way. 

These cases in Massachusetts, Connecticut and Maine, are simple 
reiterations of the principle of the case of Russell v. The Men of 
Devon, which we have already shown is no support for the present 
* demurrer. 

The same view seems to have been taken of this question in New 
York. In the case of Bartlett v. Crozier, 17 Johnson, 438, an 
attempt was made to recover damages from an overseer of high- 
ways, for an injury occasioned by a defective bridge. The action 
was defeated on the ground that there was no absolute duty in the 
overseer to repair bridges. He was simply bound, if he should 
happen to have money in his possession arising from fines and com- 
mutations, to apply it in improving roads and bridges. The duty 
was considered very imperfect and contingent, and resting much on 


discretion for its performance. The Chancelor remarks: “There . 


is no certain, stable, absolute duty in the case. It is not like the 
case of an individual bound by a private statute, or by a certain 
tenure, to keep a road or a bridge in repair, nor like the case of 
turnpike companies.” 
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The case of the Mayor, etc. of the City of New York w. Freize, 
3 Hill R. 612, seems to be directly in point. It was an action on 
the case for special damage to the plaintiff, occasioned by the non- 
repair of a sewer in the city of New York. The statute regulating 
the subject provided that it shall be lawful for the Mayor of the city 
to cause common sewers to be made, and to alter, amend and 
cleanse them, and to tax the expense thereof upon the owners of 
adjacent propérty, almost identical with the provision in the charter 
of the city of Cincinnati as to the mode of repairing streets, though 
not so imperative as to the duty. It was held by the court (Nexson, 
C. J.) that the power was not optional with the corporation, but 
peremptory, and its execution might be insisted on asa duty. ‘‘ But 
independently of this principle,” says the decision, “tthe duty 
which the defendants are charged with neglecting is quite obvious 
in another view. The sewers in question were constructed by the 
corporation under the powers conferred by the section of the statute 
already mentioned. If, therefore, we concede that the exercise of 
the power was, in the first instance, optional on the part of the 
corporation, yet, having elected to act under it, they must be held 
responsible for a complete and perfect execution. It would be 
highly unjust to allow that, after constructing these works, the cor- 
poration might refuse to keep them in repair, and thus leave the 
street in which they have been placed in a worse condition than 
before they were put there. The owners and occupants of houses 
and lots in the neighborhood having been charged with the expense 
of the sewers, acquired a right to the common use of them; and a 
corresponding duty devolved upon the corporation to keep them in 
proper condition and repair. This is too obvious to require either 
argument or authority.” 

The learned Judge then proceeds to define the remedy, upon the 
principle established in the case of Henley v. The Mayor and Bur- 
gesses of Lyme Regis, which he quotes at length, and with appro- 
bation. That principle is, that where a duty specifically enjoined 
upon a corporation, as such, has been wholly neglected by its 
agents, if an injury to an individual arise in consequence of the 
neglect, the corporation will be held responsible. 

The same Judge, (Nrtson,) in the case of Bailey v. The Mayor, 
etc., of the city of New York, 3 Hill, 531, admits and explains the 
distinction between the different powers of municipal corporations, 
on which the counsel for the defendant in this case has relied in 
support of the demurrer.# It is the distinction between such powers 
as are granted exclusively for public purposes, where the corpora- 
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tions have no private interest in the grant, acting in their exercise 
in their political capacity as one of the instruments of government, 
to which a share of the sovereign power of the state is assigned, 
and those powers conferred for the advantage and emolument of the 
corporators, though the public may derive a common benefit there- 
from. In the latter case, the corporation stands on the same foot- 
ing as would any individual or body of persons upon whom the like 
special franchises had been conferred. As if, for instance, banking 
powers, or power to build a railroad, should be conferred upon a 
municipal corporation. So far as the exercise of such powers is 
concerned, they would be regarded as a private company, and be 
subject to the responsibilities attaching to that class of institutions. 
‘“‘It is upon a like distinction,” proceeds Judge Netson, ‘that 
municipal corporations, in their private character as owners and 
occupiers of lands and houses, are regarded in the same light as 
individual owners and occupiers, and dealt with accordingly. As 
such, they are bound to repair bridges, highways and churches; are 
liable to poor rates, and, in a word, to the discharge of any other 
duty or obligation to which an individual owner would be subject.” 
Here, while the distinction contended for is recognized, the duty to 
repair streets is classed among those which belong to the corpora- 
tign, not in its political, but its proprietary character. 

So in the case of Morey v. The Town or Newfane, 8 Barbour’s 
Supreme Court It. 645, the same rule of law we have been insist- 
ing on is recognized. After announcing that the towns in New 
York, such as the defendant in the case, rested under no absolute 
and unconditional obligation, either by the common law or statute, 
to repair roads and bridges, the Judge (SELDEN) continues as 
follows : 

‘“‘ But suppose I am wrong in all this, and the plaintiff’s counsel 
right, in assuming that the law imposes upon towns in this state 
the same duties which rest upon parishes in England, in respect to 
the repair of highways; the next question is whether a private — 
action will lie against them for damages or whether the only remedy 
is by indictment. The doctrine is now well settled such, and where 
the neglect results in private damage, is expressly admitted, and 
the non-repair of streets is mentioned as illustrating the principle. 

‘In Wilson v. The Mayor, etc., of New York, 1 Dana, 595, the 
distinction is taken between duties which are discretionary, and 
those which are absolute and imperative. For the exercise of their 
discretion, when discretion is given, neither corporations nor indi- 
viduals can be made civilly liable. It is the necessary immunity of 
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all public officers, acting in some sense in a judicial capacity. But 
for misfeasance or nonfeasance, in respect to a duty absolutely im- 
posed and merely ministerial, corporations are liable in the same 
way as individuals; so that, while a municipal corporation, having 
power to construct sewers and drains, can not be sued for the man- 
ner in which they have exercised their discretion, yet having 
decided to construct a particular sewer, they are responsible for 
the manner in which the work is executed and maintained. 

‘‘The same distinction is taken and enforced in the case of the 
Rochester White Lead Company v. The City of Rochester, 3 Com- 
stock’s R. 464. 

‘“‘ If we turn now to the decisions of our own Supreme Court, we 
shall find that they have gone far beyond anything that a munici- 
pal corporation, or any other corporate body enjoying franchises 
and privileges for its own convenience or benefit, is liable in a civil 
action for any injury resulting either from its misfeasance or 
that of its officers, or from the neglect of any duty which its 
charter or the law imposes upon it. A series of decisions, com- 
mencing with the Mayor of Lynn v. Turner, 1 Cowper, 86, and 
continuing with some fluctuations down to the present time, in 
the courts of England as well as of this and other states, have 
established this principle. But the question here is, whether this 
rule is equally applicable to those minor political organizations 
or guasi corporations whose corporate powers and functions are 
conferred without their solicitation, for the benefit, not of them- 
selves, but of the public at large.” The Judge then quotes the 
case of Russell v. The Men of Devon, and the Massachusetts cases, 
as exempting gwas? corporations from the supposed liability. It will 
be observed here, that while this distinction is taken, municipal 
corporations are classed with those whose powers, as a general 
thing, are conferred not with reference to the general interests of 
the whole state, but for the convenience and advantage of the citi- 
zens who are incorporated, and are considered liable for the neglect 
to discharge such corporate duties in a private civil action. 

In the case of Martin v. The Mayor, etc., of Brooklyn, 1 Hill, 
545, the responsibility of incorporated cities, for neglect to perform 
corporate duties, where the duty is absolute and due from the corpo- 
ration, as claimed in this case. In Rhodes v. Cleveland, 10 Ohio, 
160, and McCombs v. The Town Council of Akron, 15 Ohio, 480, 
municipal corporations, ingthe exercise of their admitted authority, 
without malice or negligence, are held liable for injuries resulting 
to private individuals. And Judge Brrcuarp, dissenting in the 




















134 Curtis v. Hutchinson and Others. 


latter case, concedes the liability of municipal corporations, in all 
cases in which an individual could be held liable, but is unwilling 
to go further. 

The result of all these authorities, it seems to me, is this, at least: 
That a municipal corporation is liable to actions for injuries to 
individuals occasioned by its neglect or omission in performing a 
corporate duty imposed upon it by law, which is ministerial, and 
not discretionary in its nature, and that although no right of action 
is expressly given. 

The demurrer will, therefore, be overruled. 


S. M. Hart, and Ketchum & Headington, for plaintiff. 
EH. A. Ferguson, for city. 





IN THE DISTRICT COURT OF OHIO—SECOND CIRCUIT. 
ERIE COUNTY, SEPTEMBER TERM, 1852. 


BEFORE MR. JUSTICE BARTLEY, PRESIDING, AND MESSRS, JUSTICES HUMPHREY- 
VILLE AND STARKWEATHER. 


Curtis v. Hutcutnson AND OTHERS. 


FOREIGN CORPORATIONS — CAPACITY TO SUE — NEGOTIABILITY OF BONDS — 
RIGHTS OF ASSIGNEE — LEX LOCI. 


Tuis was a bill in chancery to foreclose a mortgage. The cause 
was argued in the District Court of Cuyahoga county, and reserved 
for decision in the county of Erie. 

Hutchinson, Bingham & Company, of Cleveland, being largely 
indebted to the Bank of Cleveland and others, in 1839, made 
arrangements to obtain a loan from ‘The Tenth Ward Bank,” in the. 
city of New York, a fraudulent company, organized under the gen- 
eral banking law of New York, which failed before it was put into 
full operation. With a view to this arrangement, H., B. & Co., in 
April, 1839, executed a bond for $35,000, secured by a mortgage on 
real estate in Ohio, to Isaac H. Mead, in trust for the Tenth Ward 
Bank, Mead being at the time the President. This bond and mort- 
gage was, in May, 1839, delivered to the Tenth Ward Bank in New 
York, and certificates of stock in the bank-to the same amount taken 
in exchange for it. At the same time, a memorandum of an agree- 
ment was given by the bank, to the effect that as soon as the bank 
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should be able to commence business, it would discount notes of 
Hutchinson, Bingham & Company to the amount of $20,000, 
taking as security therefor the hypothecation of the certificates of 
stock in the bank, to the amount of $25,000. In July, 1839, this 
bond and mortgage was transferred by the Tenth Ward Bank to 
Beers, in the purchase of Alabama state stock to the amount of 
$25,000, by the hypothecation of which with the Comptroller, the 
bank obtained notes for circulation. Beers, claiming to be a bona 
Jide assignee of the bond and mortgage, before maturity, afterward, 
for a valuable consideration, transferred the same to Curtis, the 
complainant. The loan to Hutchinson, Bingham & Company was 
to be in the notes of the Tenth Ward Bank, which were to be put 
in circulation in Ohio and Michigan in the purchase of wheat. In 
August, 1839, a person of the name of Schuyler, claiming to act as 
the agent of Hutchinson, Bingham & Company, in New York, in 
procuring the loan, became a director in the said bank, and about 
the same time obtained a discount of two of the notes of Hutchin- 
son, Bingham & Company, for $5,000 each, pledging to the bank 
$12,500 of the certificates of stock, but on the notes discounted, 
took $2,500 in the stock of the bank, and for the balance, being 
$7,500 less the discount, took the notes of the Tenth Ward Bank, 
and placed the same in the hands of a person of the name of 
Ketchum, on a pledge that he would go to the state of Michigan 
and purchase wheat therewith. But Ketchum, in violation of his 
agreement, paid the same to a house in Wall street in satisfaction 
of a debt of his own, and the paper immediately coming back on 
the Tenth Ward Bank for redemption, broke the bank; and no 
further discounts were ever made, and not one dollar of the money 
of the bank was ever actually received by Hutchinson, Bingham & 
Company. The indebtedness of Hutchinson, Bingham & Com- 
pany to the Bank of Cleveland, was secured by a subsequent mort- 
gage on the same property, and that bank also having failed, and 
its assets being disposed of, Zalmon Fitch, its late President, be- 
came the assignee of the mortgage and claims to hold the mortgage 
premises thereby. 

Mr. Justice Barriey, in delivering the opinion of the Court, held, 

First. That the Tenth Ward Bank, as a corporation, could ex- 
ercise no rights or power, except such as it derived through the 
general banking law of New York, and that under this law the 
Company had no power tg take a bond secured by a mortgage on 
real estate out of the state of New York, either directly to itself or 
through the intervention of a trustee, as a basis for its banking 
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operations, or for any other object contemplated in the execution of 
this bond and mortgage.* 

Second. The testimony shows the bond and mortgage to have 
been procured through the false and fraudulent representations of 
the President of the bank, and therefore could not have been 
enforced in a court of equity, either by the bank itself or any per- 
son for its use. Besides, a bond and mortgage executed in Ohio and 
delivered to a fraudulent banking company in another state, under 
an arrangement to obtain its worthless paper and put the same into 
circulation in Ohio, would be void, as against public policy. 

Third. If the Company had no legal capacity to take the bond 
and mortgage, then no interest could have been passed by the 
assignment. Besides, under the laws of New York, the bond was 
not negotiable, and the assignee, therefore, took the same, subject 
to all the equities which could have existed against it in the hands 
of the bank itself. 

Fourth.*This bond, executed in Ohio, but delivered and payable 
in New York, although negotiable by the laws of Ohio, was not 
negotiable by the laws of New York. The nature, validity and 
construction of a contract is ordinarily governed by the laws of the 
place where made; but where a contract is made in one state, and 
to be performed in another state, or a bond executed in one state is 
to be paid in another state, the Jew loci of the latter state must 
govern it. The /ex fori governs only the remedy, while the lew 
loci controls as to the validity of a contract. So that a bond or 
note indorsed or negotiated in one state where it is not made nego- 
tiable, and the laws of which govern its nature and validity, will 
sustain a suit brought upon it in the name of the indorsee in 
another state, by the laws of which the instrument is made nego- 
tiable, yet the defense, touching the nature, validity and construc- 
tion of the instrument, will be governed by the laws of the former 
state. So that such indorsee, although taking the instrument 
before maturity, and without notice, could be exempt from no 
defense which could be made toa suit on the instrument in the 
name of the payee.” 

Any defense, therefore, which could be made against a suit on 
this bond and mortgage in the name of the Tenth Ward Bank, 
would be available against this complainant. Bill dismissed. 





*See Bank of Augusta v. Earl, 13 Peters, 577, 578; The Bank of Kentucky v. The 


Schuylkill Bank, 1 Parson’s Select Equity Cases, 225,— Eps. 
> See Story’s Conflict of Laws, sec. 565, 281; General Insurance Company v- Bland, 1 


Western Law Journal, 261; 2 Kent’s Commentaries, 454.—Ebs. 
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Borpen v. Toe ScHooner EAGie. 


OHIO WATER-CRAFT LAW—SERVICES OF MASTER—FORM OF DECLARATION— 
CONSTRUCTION OF 38 LAWS, 34; CURWEN’S STATUTES, 596; SWAN’S STAT- 
UTES, 209, 


Tuts was a writ of error brought to reverse a judgment against 
the plaintiff, in an action on a promissory note given for the ser- 
vices of the master of the vessel. The statute provides ‘“‘ that 
steam-boats and other water-crafts navigating the waters within, or 
bordering upon this state, shall be liable for debts contracted on 
account thereof, by the master, owner, steward, consignee, or other 
agent, for materials, supplies or labor, in the building, furnishing 
or equipping the same, or due for wharfage.’” 


Mr. J. H. Magruder, for the plaintiff. 
Mr. LZ. S. Beecher, for the defendant. 


Mr. Justice Bartiery, in delivering the opinion of the Court, 
held, 
trst. That the action could not. be sustained, under the statute, 
for the services of the master of the vessel.” 
Second. A declaration in a suit against a boat, under this law, 
should disclose the fact that the cause of action falls within the 
provisions of the law. Judgment affirmed. 





Tne Bria Paragon v. SPRAGUE. 


OHIO WATER-CRAFT LAW—CONSTRUCTION OF 38 LAWS, 34; SWAN’S STATUTES, 
209; CURWEN’S STATUTES, 596—ASSIGNABILITY OF CLAIM AGAINST THE 


VESSEL. 


Tn1s was a writ of error brought to reverse the judgment of the 
Court of Common Pleas of Erie county, under the Ohio watercraft 


law. ‘ 


Messrs. Zane, Stone & Lane, for the plaintiff in error. 
Mr. J. H. Tyler, for the defendant. 


® Swan’s Statutes, 209; Curwen’s Statutes, 596. 

b See Lewis v. The Cleveland, 12gOhio R. 341, where the vessel was held liable for sea- 
men’s wages. Under the admiralty law, the master, having no lien for his services, can 
not proceed in rem against the vessel. Fisher v. Willing, 8 Ser, & Rawle, 118; ‘The Ship 
Packet, 3 Mason, 255; Abbott on Shipping, 655, note (1.)—Eps. or W. L. J. 
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Mr. Justice Humpureyviixe, in delivering the opinion of the 
Court, held, that the cause of action which will sustain a suit 
against a boat or vessel under the water-craft law of Ohio,* even if 
evidenced by a note in its form negotiable, is not transferable so as 
to enable an assignee to maintain the action 7m rem in his own 
name. Judgment affirmed. 





IN THE DISTRICT COURT OF OHIO— SECOND CIRCUIT. 
CUYAHOGA COUNTY, SEPTEMBER TERM, 1852. 


BEFORE MR. JUSTICE BARTLEY, PRESIDING, AND MESSRS. JUSTICES HUMPHREY- 
VILLE AND STARKWEATHER. 


Henry Kramer v. Tue CLeveLaANp AND Pirrspura Rarmroap 
CoMPANY. 


[REPORTED BY G. WILLEY.] 


CONSTITUTIONAL LAW -— EMINENT DOMAIN — APPROPRIATIONS OF PRIVATE 
‘PROPERTY FOR RAILROADS—MODE OF COMPENSATION — EXTENT OF DAM- 
AGES. 


Tis was an action on the case for entering upon the plaintiff’s 
land and appropriating it to the purposes of the railroad. Plea, 
that the premises had been appraised and the damages assessed, and 
a tender of the amount thereof, deposited with the Clerk of the 
Court, pursuant to the provisions ef the special act of the legisla- 
ture of February, 1849, entitled “‘an act authorizing the city of 
Cleveland to subscribe to the capital stock of the Cleveland and 
Pittsburg Railroad Company, and for other purposes.” 

To this plea the plaintiff demurred. 

Mr, Justice Barriry delivered the opinion of the Court, and 
held. that. the special law referred to, is unconstitutional and void, 
upon the following grounds : P 

First. The constitution in force when this law was passed, pro- 
vided that “private property ought avd shall ever be held invio- 
late, but always subservient to the public welfare, provided a com- 
pensation in money be made to the owner.’ One of the most 
sacred and eet prrpeet of government is to protect every 





*Swan’s Siataien. 209; Curwert’s Statutes, 596 ; 38 Laws, 34. 
> Swan’s Statutes, 36; Curwen’s Statutes, 55. 








person in his rights of private property. The right of ‘‘eminent 
domain” is said to be one of the highest attributes of sovereignty. 
In the exercise of this right the government may take private prop- 
erty when required for the public welfare; but under our constitu- 
tion only on condition of paying the owner a compensation in 
money. This right of ‘‘eminent domain” has been, as it seems, 
conferred upon, or delegated, to some extent, to railroad companies. 
That this may be done seems not now to be an open question. But 
when private property is taken for the public use by a railroad com- 
pany, it can not be seized and taken, as it is sometimes, from ex- 
treme public necessity, by the government, in the time of great 
public danger or emergency. The interest or title to private prop- 
erty can not be taken and passed to a railroad company upon the 
ground of ‘‘the public welfare,” without either being done by an 
agreement with the owner, or by the adjudication of a competent 
tribunal upon the compensation to be paid. Where the parties can 
not agree, it is by the exercise of judicial power, which by the con- 
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stitution is vested in the judicial tribunals, that the question of the 
compensation is fixed, and without which the interest or title to the 
property can not pass to the company. The legislature can not 
pass a law divesting one person of his vested title to the fee in his 
land and passing it to another person by the mere operation of law. 
The title can only be passed by an agreement of the parties, or by 
the operation of a judgment of a court before which both parties 
can be heard. 


Now, it appears from this special plea, that this Railroad Com- 
pany, in accordance with the terms of this special law, made out a 
description of the land taken or appropriated, and without furnish- 
ing a copy to the owner, made an application to a judge out of 
court, and, in the absence of the owner, had three appraisers ap- 
pointed, who, without a hearing of the parties, proceeded and made 
their appraisement, and returned the same to the clerk of the court. 
And this return of the appraisers, without having even to pass the 
approval or judgment of any court, is made final and conclusive, 





and from it no appeal or other remedy is allowed. Thus, without 
any adjudication or hearing before any tribunal possessing judicial 
power, it is claimed that this plaintiff has been divested of the 
right and interest in his property, and the same passed to the 
Railroad Company. This can not be done without a violation of the 
right of private property, guarantied by the constitution ; and in 








¢ See the authorities collected in Curwen’s Statutes, 35. 
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this respect, in the opinion of this Court, the law is unconstitu- 
tional and void. | 

Second. The compensation required by the constitution to be 
paid to the owner, is a compensation for the loss sustained by him. 
This loss does not necessarily consist alone in the value of or dam- 
age done to the property actually taken and appropriated by the 
Railroad Company. The remaining and adjacent land belonging 
to the owner may be greatly injured and depreciated in value by 
the appropriation. Now this law provides only for a compensation 
for the value of or damage done to the property actually taken, 
leaving the owner without any compensation for the injury done his 
remaining and adjacent lands, if any, which may have been injured, 
and even rendered in a manner useless, by the appropriation.’ In 
this respect, this law provides for a violation of the constitutional 
rights of private property, and is therefore void. 

Third. The constitution provides that the compensation to the 
owner shall be made ‘in money.” But this Jaw provides substan- 
tially that the loss occasioned to the owner shall be compensated 
by the prospective benefits conferred on him by the railroad, and 
the balance, if any, in money. The law makes no distinction be- 
tween general benefits conferred upon the owner as an individual 
and local or special benefits to the particular property from which 
the appropriation is made. As early as the case of Cooper v. Wil- 
liams, 4 Ohio R. 287, the Supreme Court of this state decided that 
general prospective benefits conferred upon the owner could not be 
set off or deducted as a part of the compensation allowed for such 
injury. In this case, Judge Lang, delivering the opinion of the 
Court, uses the following language: ‘It becomes important to 
ascertain the nature of the benefits which ensue from the construc- 
tion of the canal. They may be classed under the names of gen- 
eral and accidental. The general advantages are the facilities of 
traveling, accessibility to market, reduction of the price of trans-. 
portation, and the effect of these in enhancing the value of land. 
The accidental advantages consist of the peculiar benefit conferred 
upon specific tracts of land, by the opportunities of basins, ware- 
houses and other commercial advantages; of all benefits of the 
water consistent with its use for the canal, and for the means of 
navigation, etc., from waste gates. To attain the general advan- 
tages was the precise end for which the canal was constructed. 
They were designed for all; they belong to all, and may be 


—_—__ 


4 See also, to the same point, the opinion of Mr. Justice Matthews, in The Little Miami 
Railroad Company v. Martin, 10 Western Law Journal, 54. 
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claimed by all. But the accidental benefits, although often of the 
highest moment to-the individual, are of a nature so indefinite and 
uncertain, that no vested right exists to exact them from the agents 
of the state.” 

This interpretation is clearly founded on sound reason and cor- 
rect. We do not understand this interpretation to be overruled in 
the case of Symond and others v. Cincinnati, 14 Ohio R. 147. A 
different question was settled in that case. A railroad, although 
constructed by an incorporated company, is claimed to be a public 
work, and upon this ground the eminent right and privilege is con- 
ferred upon thé company to take private property and make it sub- 
servient to the public welfare. If the railroad be a public work, 
then its general advantages and benefits are common to all, were 
designed for, and may be claimed by all. 

This was the consideration for which the privilege to take private 
property was conferred upon the company, and the company could 
not exercise any such right without it. To set off these general and 
speculative prospective advantages or benefits common to all the 
community, and thus reduce the compensation for damages done to 
the private property of one person, would be to the extent of that 
deduction a practical confiscation of his property.® 

Upon each of these grounds, this law, in the opinion of the Court, 
is in conflict with an express provision of the constitution existing 
at the time of its enactment, and is therefore unconstitutional and 
void. This special provision is different from the general law 
under which railroad companies have generally acted. It appears 
that this company had another and different provision in its charter 
for procuring its right of way, but this special provision seems to 
have been subsequently inserted in a bill, and passed under a title 
not indicating the subject matter of this provision by any means. 

The demurrer to the plea sustained. 





‘ Apams v. Tue Brie Pirerm. 
[REPORTED BY @. WILLEY.] 


NEGOTIABILITY OF BILL OF LADING —— CONTRADICTING ITS RECITALS — EVI- 
DENCE OF THE MASTER. 


Mr. Justice Bartiey, in delivering the opinion of the Court, held, 
First. That a bill of lading, although a negotiable instrument by 





© The cases on both sides of this question are collected in Curwen’s Statutes, 36, note. 
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the custom of merchants, its indorsement or assignment trans- 
fers no more than the property in the goods which it represents, 
and does not transfer the contract between the original parties to it. 
Therefore, the assignee of such an instrument can not maintain an 
action founded upon it as a contract, in his own name.* 

Second. That a bill of lading is a mere fiction, and therefore void 
as a bill of lading, if the property described in it was never shipped 
by the consignor; and that it is competent for the defendant to 
prove this fact as a defense to an action against a vessel founded on 
a bill of lading.’ 

Third. That the master of a vessel, not interested directly as 
owner or part owner thereof, is competent as a witness to prove, on 
the trial of such cause, the non-shipment of the goods described in 
the bill of lading; also, to prove the bill of lading to be false and 
fraudulent by the insertion of other goods in it after he had signed 
it, which were never shipped or delivered on the vessel. 


Judgment for defendant. 


Messrs. Wilson, Wade & Wade, for plaintiff. 
Messrs. Hoot & Newton, for defendant. 


———— 


Howe v. Tae StreaM-Boat Empire. 
[REPORTED BY G. WILLEY.] 


OHIO WATER-CRAFT LAW—CONSTRUCTION OF 38 LAWS, 34; SWAN’S STATUTES, 
209 5 CURWEN’S STATUTES, 596—SERVICES OF AGENT ON LAND. 


Tue statute provides that the vessel shall ‘be liable for debts 
contracted on account thereof, by the master, owner, steward, con- 
signee or other agent, for materials, supplies or labor, in the build- 
ing, repairing, furnishing or equipping the same, or due for wharf-— 
age; and also for damages arising out of any contract for the 
transportation of goods,” etc.° 

This suit was brought to recover $500, agreed by the captain of 
said boat to be paid to plaintiff for acting as the local agent of the 
boat, stationed at Buffalo in 1850. The evidence showed that plain- 
tiff was occasionally on the boat during her trips, but it did not 





* See Thompson v. Deming, 14 Meeson & Welsby, 403; 4 Denio’s R. 330.—Ens. 
b See May v. Babcock, 4 Ohio R. 348; Barrett v. Rogers, 7 Massachusetts R. 297; 1 


Greenleaf’s Evidence, sec. 305.—Eps. 
¢ Swan's Statutes, 209; Curwen’s Statutes, 596; 33 Laws, 34. 
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appear that he performed any service on the boat, except as her 
general agent on land. 

Mr. Justice Srarkweratuer, in delivering the opinion of the 
Court, held that the act does not authorize proceedings against the 
boat for services rendered by an agent on the land, although 
the services were connected with the business of the water-craft 
upon the water. 

That the Supreme Court of Ohio, in the adjudged cases, arising 
under this act, by applying its provisions to the cases of supplies to 
be consumed on board,’ and to the wages of seamen and others em- 
ployed on water-craft,* had given to this act a very liberal, if not a 
latitudinous construction, and that this Court was not disposed to 
extend it further. 

The case of Drew v. Steam-boat Patchin was distinguished from 
this; the services, as agent, in that case, having been performed 
chiefly on board, Drew accompanying the Patchin on her trips as 
one of her complement of men. Judgment for defendant. 


Messrs. S. B. & J. Prentiss, for plaintiff. 
Messrs. Willey & Carey, for defendant. 


MISCELLANEOUS. 


MISSOURI SUPREME COURT REPORTS, MARCH TERM, 1851, VOL. XIV, PP. 417, ET SEQ. 
MicHaEL Sunpay v. Srare or Missouri. 


APPEAL FROM ST. LOUIS CRIMINAL COURT—-BRIEF—-MICHAEL SUNDAY IN PERSON. 


Tue appellant hails from Germany, where he came into the world, bearing the ancestral! 
name of Sontag, which, translated from the Teutonic into Anglo-Saxon, means Sunday. 
By the latter name he has been impleaded in the Criminal Court, that tribunal claiming the 
right to rebaptize him in English. Of the legality of such a proceeding he is dubious. A 
Dutch wood-chopper has a Celtic pride in his patronymic, and insists that the power which 
would seek to divest him of it, is of a piece with that which would despoil a Highlander of 
his bteeches. At the unprecedented liberty thus taken with his name, he was, as became 
him, indignant. He gave vent to his indignation in the form of a plea of misnomer, assev- 
erating that he was not Sunday, but Sontag. That if Sunday had been guilty of any illegal 
actings and doings, Sontag had neither act ner part in them, nor was he willing, in his 
stead, to become a denizen of the penitentiary. His plea, thus plain and impregnable, was 
not even treated with the decent ceremony of a replication, but was summarily erased ; 
against which he entered his solemn proiestation, and now reiterates the same before this 
court, where he trusts the laws of human nomenclature are held in more reverence, and his 





4 The Huron v. Simmons, 11 Ohio R. 458, 
¢ Lewis v. The Cleveland, 12 Ohio R. 341. 
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complaint meet with better luck. The appellant is advised of a legal principle, called idem 
sonans, which protects a man who has a name, and thinks it worth keeping. If this be so, 
Sunday sounds no more like Sontag than it sounds like Sabbath or Lord's Day, or Dies 
Dominicus ; all these may, indeed, be idem sgnificans, but if they are idem sonans, his ears 
deceive him so badly that he gives up all pretensions to know the difference between sounds, 
and could not tell acough from a sneeze. To all who set any value on a name, this ncw 
idea of idem significans is alarming. If by virtue of it Sontag may be made Sunday, there 
is no similar desecration for which it may not furnish a pretext. Not to go far for illustra- 
tions, Lockland (Prosecuting Attorney) might be held rectus in curia, as Baron Vide Poche, 
and Colt (Judge of the Criminal Court) as Nebuchadnezzar, or Grass-eater. 

The appellant submits, that having tendered an issue by his plea, he is entitled to have it 
tried, in which he is ready to verify that by one name he has had his being, moved and 
lived, and by it he hopes to die. 

The result of the case was, the Supreme Court decided against allowing the plea in abate- 
ment, alleging a misnomer, because he filed that plea after he had filed his plea of not 
guilty, without asking or receiving permission to withdraw his plea of not guilty. A wag 
suggests that the Supreme Court must have thought ‘it was all the same in Dutcu!” 





DEATH OF MR. WEBSTER — CUYAHOGA COUNTY BAR MEETING. 


At a meeting of the Bar, held at the court-house in Cleveland, on the 25th day of Octo- 
ber, A. D. 1852, on the receipt of the intelligence of the death of the Hon. Dante WeEB- 
ster, Samuel Williamson was called to the chair, and Roland D. Noble was appointed 
Secretary. 

Whereupon, a committee of three, consisting of Franklin T. Backus, Edward Wade, and 
Hiram V. Willson, Esqs., were appointed by the chair to report resolutions expressive of the 
sense of the meeting, with reference to the intelligence so received. 

And thereupon said committee, by their Chairman, Franklin T. Backus, Esq., reported 
the following resolutions, which, after some eloquent remarks by John A. Foot, Esq., were 
unanimously adopted, namely : 

Whereas, the painful intelligence has been received that DanreL Wexster departed this 
life, at his residence at Marshfield, yesterday morning; and whereas it is believed to be 
fitting and proper that the members of this Bar should, on this solemn occasion, give 
expression to the emotions of sorrow and regret which this melancholy announcement is so 
well calculated to inspire: therefore, 

Resolved, That in the death of Danret Wesster, we deplore the !oss to our profession of 
its illustrious head ; to learning, of an accomplished scholar; to eloquence, of its acknowl- 
edged master; to the constitution, of its eminent expounder; to the nation, of its pro- 
foundest statesman; to free institutions, of their world renowned champion; and, to the 
human race, of its proudest intellectual embodiment. 

Resolved, That a copy of the proceedings of this meeting be presented by the Chairman 
to the Court of Common Pleas, now in session, with a request that the same may be 
entered at large upon its journal, as a lasting memorial of the profound admiration enter-. 
tained by this Bar and the Court, for the memory of the illustrious dead; and with the 
further request that the Court for the like purpose may suspend its business, and adjourn to 
a future day. SamveL Wituiamson, Chgirman. 

Rortanp D. Noste, Secretary. 








